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CONFIDENTIAL TREATMENT PROCEDURES 
UNDER THE FREEDOM OF INFORMATION ACT 


ACTION: Final rule. 


SUMMARY: The Commission is adopting a rule to 
provide a procedure whereby persons submitting 
information to the Commission may request that 
such information not be released in response to a 
Freedom of Information Act request. The rule is 
designed to allow such persons to request that the 
Commission invoke Freedom of Information Act 
exemptions to protect personal privacy or business 
confidentiality, or for other reasons recognized by 
federal law. The proposed rule has guided the 
Commission’s action in this area since its publica- 
tion. See 45 FR 1627 (Jan. 8, 1980). The 
Commission is requesting comments on the rule’s 
implementation and it intends to review the rule 
after approximately one year. 


DATES: Effective [30 days after publication in the 
Federal Register]. Comments on the rule’s imple- 
mentation and operation must be received on or 
before [one year after publication]. 


ADDRESSES: All communications concerning this 
matter should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 


Commission, Washington, D.C. 20549. Such 
communications should refer to File No. 4-229 and 
will be available for publication inspection at the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Harlan W. 
Penn, Office of the General Counsel, Securities and 
Exchange Commission, Washington, D.C. 20549, 
(202) 272-2454. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today adopted a rule, 
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Section 200.83, Subpart D of Part 200, Chapter II, 
Title 17, Code of Federal Regulations, relating to 
requests for confidential treatment under the 
Freedom of Information Act (“FOIA”), 5 U.S.C. 552. 
On December 28, 1979, the Commission proposed 
the rule for public comment, see 45 FR 1627 (Jan.8, 
1980), and the proposed rule has been revised in 
certain respects to reflect the views of the 
commentors. 


Background 


The Securities and Exchange Commission must 
carefully weigh competing interests in fulfilling its 
obligations to disclose records to the public under 
the FOIA while preserving the legitimate 
confidentiality of the corporations and individuals 
who submit information to the Commission. The 
Commission is very sensitive to the concerns of self- 
regulatory organizations, corporations, and 
individuals with respect to the confidentiality of 
records obtained by the Commission. To the extent 
permitted by law, and consistent with the 
Commission’s responsibilities, the Commission 
desires to alleviate legitimate concerns and to 
assure submitters of information that the 
Commission will seek to preserve the confidentiality 
of such material against disclosure under the FOIA. 


The Commission previously has adopted 
procedures for granting confidential treatment with 
respect to documents which, inthe normal course of 
Commission business, would be placed in public 
files upon their receipt by the Commission. See 17 
CFR 240.24b-2. Those procedures were adopted in 
order that the Commission could determine whether 
or not to grant confidential treatment to such records 
at the time of receipt. 


The rule adopted today creates procedures which 
will apply to documents for which there is no other 
specific procedure and which, in the normal course 
of Commission business, would not be placed in a 
public file. The Commission would resolve any 
request for confidential treatment under these new 
procedures only at such time as a FOIA request is 
made for the particular documents. 


These procedures reflect the Supreme Court’s 
decision in Chrysler v. Brown, 99 S.Ct. 1705 (1979), 
in which the Court held that, while other remedies 
may be available, submitters have no right to de novo 
review under the FOIA of an agency’s decision to 
release purportedly confidential records. As a result 
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of this decision, the Commission is concerned that 
submitters may not be able to protect their interests 
without imposing an undue burden upon the 
Commission’s processes. Accordingly, this rule 
provides procedures for determining a request for 
confidential treatment. These procedures do not 
establish substantive criteria for resolving con- 
fidential treatment requests. Nor do they affect the 
responsibility of self-regulatory organizations, 
corporations and individuals to comply promptly 
with requests by the Commission or its staff for 
documents pursuant to the federal securities laws 
and rules thereunder. Rather, the procedures are 
designed to give the Commission the maximum 
amount of flexibility in determining issues related to 
confidentiality on a case-by-case basis in 
accordance with applicable law and an evaluation of 
the impact of disclosure on the legitimate interests 
of affected persons, as well as of the Commission's 
ability promptly to acquire information in the future. 


The rule applies to any information obtained by the 
Commission but not publicly filed; for example, the 
rule will apply, inter alia, to records obtained in the 
course of Commission inspections and 
investigations and to records (other than those 
required to be filed and made publicly available) 
submitted in connection with the Commission’s 
review of applications or filings. The proposed rule, 
however, will not affect the appliability of sections of 
the federal securities laws or other federal statutes 
which either require or authorize the confidential 
treatment of information on the basis of standards 
other than those contained in the FOIA,! nor are 
these rules intended to apply in cases where the 
Commission has rules of specific applicability 
governing the treatment of specific types of records,” 
or where the Commission establishes other 
procedures, on an ad hoc basis, in connection witha 
particular study, report or investigation[see 17 CFR 
200.83(e)(1)]. This rule will supplement the 
Commission’s existing regulations governing the 





1See, e.g., Section 210 of the Investment Advisers 
Act of 1940, 15 U.S.C. 80b-10. 


2See Rule 24b-2 under the Securities Exchange Act, 
17 CFR 240.24b-2 (applicable to records filed 
pursuant to the securities acts, in circumstances 
where the data filed would otherwise become a part 


of the Commission’s public files, and thus 
immediately available to anyone upon request); 17 
CFR 200.81 (concerning requests made of the 
Commission’s staff for legal advice or opinions). 
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FOIA [see 17 CFR 200.80] by establishing 
procedures which will allow the Commission to 
ascertain whether a request for confidentiality has 
been made with respect to material sought under the 
FOIA and to resolve the request. 


Significant Revisions in the Rule 


The comments generally supported the 
establishment of procedures for determining 
whether to treat information as confidential. Many 
comments, however, expressed concern about 
particular aspects of the proposed rule. The 
proposed rule has been modified in response to 
those concerns and after further study by the 
Commission and its staff. Significant comments and 
related revisions are discussed below. 


1. A few comments reflected confusion over the 
purpose and coverage of the proposed rule. The rule 
has been amended to emphasize that its application 
is limited to requests that information submitted to 
the Commission not be disclosed under the FOIA. 
The Commission intends this rule to provide an 
opportunity for submitters of information to set forth 
their views for the Commission’s consideration in 
determining whether to disclose particular records 
under the FOIA. The rule is not intended to alter the 
substantive rights of any person to obtain or protect 
information under the FOIA or any other federal 
statute or regulation. 


2. The proposed rule referred to “documents” or 
“records” and appears, in this context, to be too 
narrow. It is the Commission’s intent that the new 
rule provide an opportunity for confidential 
treatment to be requested with respect to any type of 
information submitted to the Commission, 
including, without limitation, all “records,” as 
defined in Sections 3(a)(37) and 24(a) of the 
Securities Exchange Act of 1934, as amended, 15 
U.S.C. 78c(a)(37) and 78x(a), whether or not that 
information specifically may be subject to the FOIA 
as it is presently interpreted. Accordingly, the word 
“information” has been substituted for the words 
“document(s)” or “record(s),” except where the 
context clearly requires reference to records. Since 
this rule is procedural only, it is unnecessary to 
consider in this context whether and to what extent 
various types of information submitted to the 
Commission become “agency records” within the 
meaning of the FOIA. 


3. Many comments indicated concern that the 
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substantiation for a confidential treatment request 
proposed to be required at the time the material in 
question was submitted to the Commission was 
unduly burdensome. Most comments urged that the 
Commission should instead require only the 
submission of a statement requesting 
confidentiality at the time the Commission received 
the information and then require prompt 
substantiation of that request only when a request 
for the information under the FOIA is received. 


The proposed rule reflected the Commission’s 
concern that delaying substantiation of a 
confidential treatment request might impede the 
Commission’s ability to meet the strict time limits of 
the FOIA. The FOIA requires that the Commission 
respond to requests for access to records within ten 
business days. See 5 U.S.C. 552(a)(6)(A)(i). This has 
proven difficult, especially where extensive files 
must be examined to determine if information 
should be withheld. The Commission believes it 
essential that persons requesting confidential 
treatment provide necessary information promptly 
in order for the Commission to reach timely 
decisions. Nevertheless, the Commission is 
persuaded that requiring detailed substantiation at 
the time the information is submitted may not be 
necessary. Accordingly, the Commission will not 
require detailed substantiation of a confidential 
treatment request under this rule until the 
information is requested under the FOIA. The 
Commission intends to review this rule after one year 
and may amend the rule to reincorporate the prior 
substantiation requirement if experience indicates 
that persons requesting confidential treatment 
cannot provide adequate substantiation of their 
requests within a time frame consistent with the 
Commission's obligations under the FOIA or if the 
Commission is receiving an undue number of 
nonmeritorious requests for confidential treatment. 


If a Commission determination to withhold 
particular records from disclosure is subject to 
challenge in court, the Commission must bear the 
burden of demonstrating that one or more FOIA 
exemptions are applicable. Thus, in addition to 
substantiating their requests at the administrative 
level, submitters of information may be required to 
assist the Commission in presenting necessary 
substantiation to the courts. See, e.g., Vaughn v. 
Rosen, 484 F.2d 820 (D.C. Cir. 1973). 


4. Some comments raised concerns regarding the 
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practicality of requiring a submitter of information to 
supply substantiation for a confidential treatment 
request when that request is made on behalf of 
another person. This might occur, for example, when 
a self-regulatory organization submits information to 
the Commission pertaining to one of its members 
and that member regards the information in 
question as confidential. The rule has been 
amended to provide that, under such 
circumstances, an initial request for confidential 
treatment may be made by the submitter on behalf 
of other persons. If the submitter is unable to 
substantiate the request, the submitter must so 
indicate in the initial request and furnish the name 
and address of the person or persons who can supply 
substantiation. 


5. Some comments questioned the adequacy of the 
period provided in which submitters of information 
may appeal an initial determination denying the 
confidential treatment request to the Commission. 
In light of the change described in paragraph 3 
above, the Commission believes that a ten-day 
appeal period is ample, since the person requesting 
confidential treatment will have recently submitted 
detailed substantiation for that request. Those who 
are particularly concerned about the adequacy of 
this period might consider expanding their initial 
sObstantiation or otherwise furnishing detailed 
substantiation in advance of the Commission’s 
receipt of any request under the FOIA for access to 
the information. 


The revised rule does provide for a discretionary 
extension of the appeal deadline for good cause 
shown; such extensions will be granted only in 
exceptional circumstances, however, since the 
Commission should respond to requests for 
information in 10 business days. See 5 U.S.C. 
552(a)(6)(A)(i). 


6. Revisions have been made to clarify the 
procedures for issuance of a Commission order 
denying a confidential treatment request. 
Disclosure may occur ten days after notice to the 
submitter of the denial of the request, but the 
proposed rule has been amended to provide thatthe 
Commission’s order denying confidential treatment 
will be stayed, if within that ten-day period the 
Commission is notified that the confidential 
treatment requestor has instituted an action in 
federal court for review of that decision and for an 
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order preventing disclosure.2 Some comments 
suggested that this stay should remain in effect until 
all court proceedings have been resolved and the 
rule has been amended accordingly; but, the 
Commission retains its discretion to dissolve the 
stay, on its own motion or that of the FOIA requestor, 
with appropriate notice to be given the confidential 
treatment requestor. 


7. Some comments objected to the proposed 
exception from the rule’s application where the 
Commission in the future specifies an alternate 
procedure for requesting confidential treatment in 
connection with a particular matter. The 
Commission must retain this provision in order to 
assure maximum flexibility in responding to the 
concerns of submitters of information because, in 
some circumstances, different procedures may be 
justified. Any such alternate procedures will entail 
appropriate notice and an adequate opportunity to 
substantiate confidential treatment requests. 


8. Some comments were critical of the provision in 
the proposed rule which would create a presumption 
that, where no request for confidentiality has been 
received, the submitter of the information has 
waived any interest in urging the Commission to 
assert an FOIA exemption. The Commission has 
concluded, however, that this provision should be 
retained. If the Commission cannot assume that the 
submitter does not object to the release of records 
which have not been indicated as confidential, the 
processing of FOIA requests will be greatly 
complicated. In any event, such a presumption will 
not be conclusive; the rule provides that, in 
appropriate circumstances, the Commission may 
inquire whether persons to whom information 
pertains wish to request confidential treatment even 





3In the Commission’s view, federal jurisdiction to 
review such an order lies in the court of appeals. See 
Continental Stock Transfer and Trust Co. v. 
Securities and Exchange Commission, 566 F.2d 373 
(C.A. 2, 1977) (review by the court of appeals, 


pursuant to 15 U.S.C. 78y(a), of denial of 
confidential treatment request under 17 CFR 
240.24b-2). But see Chrysler Corp. v. Brown, supra, 
99 S.Ct. at 1725 n.47 (dicta indicating jurisdiction to 
review agency decision to release records under 
FOIA may be in district court pursuant to 28 U.S.C. 
1331). 
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where such a request was not initially submitted. 
The presumption of waiver encourages submitters 
to request confidential treatment in accordance with 
the rule when information is furnished to the 
Commission, but allows the Commission an 
opportunity to solicit the views of persons who may 
be affected by public disclosure even where the 
submitter fails to make such a request. 


9. A few comments suggested that the rule be 
amended to provide that Commission deliberations 
concerning confidential treatment requests be 
closed to the public. Although such deliberations 
typically will be nonpublic, the decision to close a 
Commission meeting must be made on a case-by- 
case basis in light of the procedures sei forth in the 
Government in the Sunshine Act, 5 U.S.C.552b, and 
the Commission’s rules thereunder, 17 CFR 200.400 
et seq. 


10. Some comments expressed concern about the 
Commission’s ability to safeguard confidential 
information against accidental release. To prevent 
inadvertent public disclosure, the Commission has 
modified the rule in two respects. First, where pages 
of documents submitted are individually marked 
with a notice that confidential treatment is 
requested, that marking should include the name of 
the submitter. Second, in the less preferable 
instance where records are submitted under a cover 
sheet prominently marked “Confidential Treatment 
Requested by [name],” the rule now provides that 
each of the records as to which confidential 
treatment is requested should be _ individually 
marked with an identifying number and code. For 
example, in the case where John Doe submits 
documents with a request for confidentiality and 
uses the cover page procedure, each of the 
documents should be marked serially (e.g., “JD-1”; 
“JD-2”). As an additional assurance against 
inadvertent disclosure, submitters should be careful 
to specify in detail the records subject to their 
confidential treatment request. 


11. Some comments urged that the rule define 
substantive criteria for determining confidential 
treatment issues. In making case-by-case 
determinations in this area, the Commission must 
adhere to the principles set forth in the FOIA and the 
Commission’s rules thereunder, other applicable 
statutes, and judicial precedents. The information 
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received by the Commission is varied and the need 
for confidentiality can arise in many 
circumstances. Thus, and in light of the rapidly 
developing law in this area, adoption of substantive 
criteria is premature at this time. 


Effective Date of Rule; Request for Additional 
Comments 


The rule will be effective [30 days after publication in 
the Federal Register]. The Commission intends to 
review the rule after approximately one year. 
Comments received prior to [one year after date of 
publication in the Federal Register], will be 
considered by the Commission during this review. 


Authority 


This rulemaking is effected under the authority of 
the FOIA, 5 U.S.C. 552; the Administrative Procedure 
Act, 5 U.S.C. 553; Section 19 of the Securities Act of 
1933, 15 U.S.C. 77s; Sections 23 and 24 of the 
Securities Exchange Act of 1934, 15 U.S.C. 78w, 
78x; Section 20 of the Public Utility Holding 
Company Act of 1935, 15 U.S.C. 79t; Section 319 of 
the Trust Indenture Act of 1939, 15 U.S.C. 77sss; 
Section 38 of the Investment Company Act of 1940, 
15 U.S.C. 80a-37; and Section 211 of the Investment 
Advisers Act of 1940, 15 U.S.C. 80b-11. 


Text of Rule 


Subpart D of Part 200 of Chapter II of Title 17, Code 
of Federal Regulations, is amended by adding 
§200.83, to read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION AND REQUESTS 


§200.83. Confidential treatment procedures under 
the Freedom of Information Act. 


(a) Purpose. This section provides a procedure by 
which persons submitting information in any form to 
the Commission can request that the information 
not be disclosed pursuant to a request under the 
Freedom of Information Act, 5 U.S.C. 552. This 
section does not affect the Commission’s right, 

tion to disclose information in any 
other context. This section is procedural only and 
does not provide rights to any person or alter the 
rights of any person under the Freedom of 
Information Act or any other applicable statute or 
regulation. 
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(b) Scope. The provisions of this section shall apply 
only where no other statute or Commission rule 
provides procedures for requesting confidential 
treatment respecting particular categories of 
information (see, e.g., 17 CFR 240.24b-2) or where 
the Commission has not specified that an alternative 
procedure be utilized in connection with a particular 
study, report, investigation, or other matter. The 
provisions of this section shall not apply to any 
record which is contained in or is part of a personnel, 
medical or similar file relating to a Commission 
member or employee which would normally be 
exempt from disclosure pursuant to Section 
552(b)(6) of Title 5, United States Code. 


(c) Written request for confidential treatment to be 
submitted with information. (1) Any person who, 
either voluntarily or pursuant to any requirement of 
law, submits any information or causes or permits 
any information to be submitted to the Commission, 
which information is entitled to confidential 
treatment and for which no other specific procedure 
exists for according confidential treatment, may 
request that the Commission afford confidential 
treatment under the Freedom of Information Act to 
such information for reasons of personal privacy or 
business confidentiality, or for any other reason 
permitted by federal law, and should take all steps 
reasonably necessary to ensure, as nearly as 
practicable, that at the time the information is first 
received by the Commission (i) it is supplied 
segregated from information for which confidential 
treatment is not being requested, (ii) it is 
appropriately marked as confidential, and (iii) it is 
accompanied by a written request for confidential 
treatment which specifies the information as to 
which confidential treatment is requested. 


(2) Except in the circumstances covered by 
paragraph (c)(4), all records which contain 
information for which a request for confidential 
treatment is made or the appropriate segregable 
portions thereof should be marked by the person 
submitting the records with a prominent stamp, 
typed legend, or other suitable form of notice on 
each page or segregable portion of each page, 
stating “Confidential Treatment Requested by 
[name].” If such marking is impractical under the 
circumstances, a cover sheet prominently marked 
“Confidential: Treatment Requested by [name]” 
should be securely attached to each group of 
records submitted for which confidential treatment 
is requested. Each of the records transmitted in this 
manner should be individually marked with an 
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identifying number and code so that they are 
separately identifiable. 


(3) In addition to providing a copy of any written 
request for confidential treatment required by this 
section to the Commission personnel receiving the 
information in question, the person requesting 
confidential treatment shall also deliver or send by 
mail a copy of the request (but not the records to 
which the request applies) to the Freedom of 
Information Act Officer, Securities and Exchange 
Commission, Washington, D.C. 20549. The written 
request shall be clearly and prominently identified 
on the envelope or other cover and on the top of the 
first page by the legend “FOIA Confidential 
Treatment Request” and shall contain the name, 
address and telephone number of the requestor. The 
requestor is responsible for informing the 
Commission promptly of any changes in address or 
telephone number. In case records submitted are 
not individually marked “Confidential Treatment 
Request by [name],” the written request for 
confidential treatment should refer to the identifying 
number and codes placed on the records. 


(4) Insome circumstances, such as when a person is 
testifying in the course of a Commission 
investigation or providing documents requested in 


the course of a Commission inspection, it may be 
impracticable to submit a written request for 
confidential treatment at the time the information is 


first provided to the Commission. In no 
circumstances can the need to comply with the 
requirements of this section justify or excuse any 
delay in submitting information to the Commission. 
Rather, in such circumstances, the person testifying 
or otherwise submitting information should inform 
the Commission employee receiving the 
information, at the time the information is submitted 
or as soon thereafter as possible, that the person is 
requesting confidential treatment for the 
information. The person shall then submit a written 
request for confidential treatment within 30 days of 
the submission of the information. Any request for 
confidential treatment submitted pursuant to this 
paragraph shall be clearly and prominently 
identified as provided in paragraph (c)(3) of this 
section and shall be delivered or sent by mail both to 
the Commission personne! who received or is known 
to have custody of the information and to the 
Freedom of Information Act Office, Securities and 
Exchange Commission, Washington, D.C. 20549. 


(5) Where confidential treatment is requested by the 
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submitter on behalf of other persons, the request 
should identify those persons and provide the 
telephone number and address of such person or 
the responsible representative thereof if the 
submitter would be unable to provide prompt 
substantiation of the request at the appropriate time. 


(6) No determination as to the validity of any request 
for confidential treatment will be made until a 
request for disclosure of the information under the 
Freedom of Information Act is received. 


(d) Substantiation of request for confidential 
treatment. 


(1) If it is determined that records which are the 
subject of a request for access under the Freedom of 
Information Act are also the subject of a request for 
confidential treatment under this rule and no other 
grounds appear to exist which would justify the 
withholding of the records [e.g., Freedom of 
Information Act Exemption 7(a), 5 U.S.C. 
552(b)(7)(A)], the Commission’s Freedom of 
Information Act Officer promptly shall so inform the 
person requesting confidential treatment or, in the 
case of a request made on behalf of a person other 
than the submitter, the person identified as able to 
provide substantiation, by telephone, telegram or 
express mail and require that substantiation of the 
request for confidential treatment be submitted in 
ten calendar days. 


(2) Substantiation of a request for confidential 
treatment shall consist of a statement setting forth, 
to the extent appropriate or necessary for the 
determination of the request for confidential 
treatment, the following information regarding the 
request: 


(i) The reasons, concisely stated and referring to 
specific exemptive provisions of the Freedom of 
Information Act, why the information should be 
withheld from access under the Freedom of 
Information Act; 


(ii) The applicability of any specific statutory or 
regulatory provisions which govern or may govern 
the treatment of the information; 


(iii) The existence and applicability of any prior 
determinations by the Commission, other federal 
agencies, or a court, concerning confidential 
treatment of the information; 
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(iv) The adverse consequences to a _ business 
enterprise, financial or otherwise, that would result 
from disclosure of confidential commercial or 
financial information, including any adverse effect 
on the business’ competitive position; 


(v) The measures taken by the business to protect 
the confidentiality of the commercial or financial 
information in question and of similar information, 
prior to, and after, its submission tothe Commission; 


(vi) The ease or difficulty of a competitor's obtaining 
or compiling the commercial or financial 
information; 


(vii) Whether the commercial or financial 
information was voluntarily submitted to the 
Commission, and if so, whether and how disclosure 
of the information would tend to impede the 
availability of similar information to the 
Commission; 


(viii) The extent, if any, to which portions of the 
substantiation of the request for confidential 
treatment should be afforded confidential 
treatment; and 


(ix) Such additional facts and such legal and other 


authorities as the requesting person may consider 
appropriate. 


(e) Appeal from initial determination that 
confidential treatment is not warranted. (1) If it is 
determined by the Commission’s Freedom of 
Information Act Officer that confidential treatment is 
not warranted with respect to all or part of the 
information in question, the person requesting 
access to the information under the Freedom of 
Information Act and the person requesting 
confidential treatment will be so notified by 
telephone, telegram or express mail. The person 
requesting confidential treatment will also be 
informed that any appeal of such decision must be 
taken to the Commission within 10 calendar days of 
the date of the notice. Information which is 
determined not to be entitled to confidential 
treatment may be released under the Freedom of 
Information Act ten calendar days after notice to the 
person requesting confidential treatment. If within 
that ten calendar day period the Commission has 
actually received an appeal from the person 
requesting confidential treatment, the person 
requesting access to the information under the 
Freedom of Information Act will be informed of the 
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pending appeal and that no disclosure of the 
information will be made until the appeal is resolved. 


(2) Any appeal of a denial of a request for 
confidential treatment shall be in writing, and shall 
be clearly and prominently identified on the 
envelope or other cover and at the top of the first 
page by the legend “FOIA Confidential Treatment 
Appeal.” The appeal should be delivered or sent by 
mail to the Freedom of Information Act Officer, 
Securities and Exchange Commission, Washington, 
D.C. 20549. The person requesting confidential 
treatment may supply additional substantiation of 
the request for confidential treatment in connection 
with the appeal to the Commission. 


(3) All appeals taken under this section will be 
considered by the Commission as expeditiously as 
circumstances permit. Although other procedures 
may be employed, to the extent possible, the 
Commission will decide the matter on the basis of 
the affidavits and other documentary evidence 
submitted by the interested persons and such other 
information as is brought to the attention of the 
Commission in accordance with the provisions of 
§201.28 of this chapter. 


(4) If the Commission determines that confidential 
treatment is not warranted with respect to all or any 
part of the information in question, an appropriate 
order will issue and the person requesting 
confidential treatment will be so informed by 
telephone, if possible, with a telegram or express 
mail letter directed to the person’s last known 
address. Disclosure of the information under the 
Freedom of Information Act will occur ten calendar 
days after notice to the person requesting 
confidential treatment, subject to any stay entered 
pursuant to paragraph (e)(5) of this section. 


(5) If within that ten calendar day period the 
Commission has been notified that the person 
requesting confidential treatment has commenced 
an action in a federal court concerning the 
Commission’s determination to make such 
information publicly available, the Commission will 
stay making the public disclosure of the information 
pending final judicial resolution of the matter. The 
Commission may vacate a stay under this section 
either on its own motion or at the request of a person 
seeking access to the information under the 
Freedom of Information Act. If the stay is vacated, 
the information will be released under the Freedom 
of Information Act ten calendar days after the person 
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requesting confidential treatment is notified of this 
action by telephone, if possible, with a telegram or 
express mail letter sent to the person’s last known 
address, unless the court orders otherwise. 


(f) Initial determination that confidential treatment 
is warranted. If it is determined by the Commission's 
Freedom of Information Act Officer that confidential 
treatment is warranted, the person submitting the 
information and the person requesting access tothe 
information under the Freedom of Information Act 
will be so informed by mail. The person requesting 
access, pursuant to the Freedom of Information Act, 
will also be informed of the right to appeal the 
determination to the Commission. Any such appeal 
must be taken in accordance with the provisions of 
the Freedom of Information Act and Commission 
rules thereunder. See CFR 200.80(d)(6). 


(g) Effect of no prior request for confidentiality. (1) If 
access is requested under the Freedom of 
Information Act to information which is submitted to 
the Commission on or after [30 days after effective 
date of this section] with respect to which no request 
for confidential treatment has been made pursuant 
to either paragraph (c)(1) or (c)(4) of this section, it 
will be presumed that the submitter of the 


information has waived any interest in asserting an 


exemption from disclosure under the Freedom of 
Information Act for reasons of personal privacy or 
business confidentiality, or for other reasons. 


(2) Notwithstanding paragraph (g)(1) of this section, 
in appropriate circumstances, any person who 
would be affected by the public disclosure of 
information under the Freedom of Information Act 
may be contacted by Commission personnel to 
determine whether the person desires to make a 
request for confidential treatment. Any request for 
confidential treatment that is asserted in response to 
such inquiry shall be made in accordance with 
provisions of this section. 


(h) Extensions of time limits. Any time limit under 
this section may be extended, in the discretion of the 
Commission or the Commission’s Freedom of 
Information Act Officer, for good cause shown. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6242/September 18, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17153/September 18, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21716/September 18, 1980 


TRUST INDENTURE ACT OF 1939 
Release No. 586/September 18, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11362/September 18, 1980 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 730/September 18, 1980 


STATEMENT CONCERNING CODIFICATION OF THE 
FEDERAL SECURITIES LAWS 


ACTION: Publication of Commission Statement of 
Position. 


SUMMARY: The Commission has authorized the 
publication of a statement setting forth its position 
concerning codification of the federal securities 
laws. The Commission has determined to support 
the proposed Federal Securities Code as revised to 
incorporate certain changes which reflect 
agreements reached in discussions between the 
Commission and the ALI’s Reporter and a group of 
his advisers. The text of those amendments is 
appended to this release. The Commission’s 
statement also emphasizes that its support for 
codification is based upon its overall assessment of 
such a code; in the event that this proposal is 
significantly amended during the legislative 
process, the Commission will have to reconsider its 
position in light of the document as it then exists. 


FOR FURTHER INFORMATION CONTACT: Donald C. 
Langevoort, Special Counsel, Office of the General 
Counsel, (202) 272-2426, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today authorized the 
publication of the following statement of position 
concerning codification of the federal securities 
laws: 


After extensive review and analysis, the Commission 
has determined to support enactment of the Federal 
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Securities Code! as revised to incorporate certain 
changes which reflect agreements reached in 
discussions between the Commission and the ALI’s 
Reporter and a group of his advisers.2 The 
Commission’s support is premised upon the 
assumption that any legislation which may 
ultimately be adopted will maintain the integrity and 
content of this proposal; if substantial changes are 
made during the course of the legislative process, 
the Commission will, of course, evaluate the 
document as it then exists and reassess its support. 


Members of the Commission and its staff have 
followed the ALI’s codification project since its 
inception almost 11 years ago. In addition, during 
the past two years, the Commission has devoted 
extensive resources to careful scrutiny of the ALI’s 
proposal. Based on that review, the Commission 
concluded that certain changes to the Official Draft 
which the Institute approved in 1978 were needed in 
order fully to harmonize that proposal with the 
objectives which are embodied in present law and 
which the Commission has administered during the 
past 45 years. These changes are the product of the 
Commission’s lengthy and detailed discussions with 
the ALI’s Reporter and certain of his advisers and 
represent the consensus of both groups. In 
considering the ALI’s draft, the Commission was 
sensitive to the importance of preserving the 
underlying framework, the structure of particular 
sections, and the reforms embodied in the ALI’s 
document to the greatest extent possible. While not 
every provision is cast in the manner which the 
Commission might prefer, the Commission believes 
that the proposal which has resulted from this effort 
would be consistent with the spirit and goals of the 
existing federal securities laws and would contribute 
to the state of the law. 


The Commission recognizes the strength, 
effectiveness, and relative brevity of the existing 
federal securities statutes. This brevity, and the 
complexity of the subject, have, however, given rise 





‘The American Law Institute adopted its Federal 
Securities Code “Official Draft” on May 19, 1978. 
That document was recently published by the 
Institute in a two-volume set including the reporter’s 
commentary. 


“Appendix A to this release sets forth these 


amendments. Appendix B is acommentary on those 
changes by the ALI’s Reporter, Professor Louis Loss. 
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to a large body of nonstatutory law and practice 
embodied in Commission rules, court decisions, 
administrative rulings, staff interpretations, and 
other sources. The Commission, therefore, believes 
that enactment of this proposal would, on the whole, 
promote greater predictability and certainty in the 
interpretation of the federal securities laws and 
would, thus, promote investor protection, the 
integrity of our Nation’s securities markets, and the 
capital formation process. 


The need for Congress to consider clarifying 
important aspects of existing law is particularly 
pronounced in light of recent judicial decisions. The 
Supreme Court has, for example, limited the 
existence of private rights of action. The proposal 
strikes a new balance between the scope and nature 
of private actions and the extent of potential liability 
in such litigation, and the Commission believes that 
this resolution is appropriate. 


Similarly, enactment of the proposed code would 
provide a specific new statutory base for evolving 
regulatory initiatives. For example, in some respects, 
such as the integration of the Securities Act and 
Securities Exchange Act disclosure requirements, it 
would affirm the approach which the Commission is 
taking in administering present law. 


The Commission is fully aware of the complex, 
difficult, and time consuming task which Congress 
would face in reviewing this proposal. The 
Commission also recognizes that Congress, quite 
properly, will exercise its own independent 
judgment regarding specific provisions of this 
proposal, and that interested groups may seek to 
accomplish goals not presently embodied in this 
codification. Should that process result in significant 
changes in this document, the Commission will, of 
course, reassess whether the codification package, 
as a whole, remains consistent with the protection of 
investors and the integrity of the markets, and thus 
whether the Commission can continue to support 
the proposal. 


The Commission also notes that the Reporter and his 
advisers, with the Commission’s concurrence, have 
omitted from this proposal certain important issues 
which Congress may find it appropriate to consider 
prior to, or simultaneously with, its consideration of 
codifying the securities laws. For example, the 
Commission has recently transmitted to Congress 
proposals which would amend Sections 13 and 14 of 
the Securities Exchange Act of 1934 to create a 
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revised scheme regulating tender offers and other 
changes in corporate control. This and similar 
separable issues, which the Commission may bring 
to Congress’s attention prior to the likely time frame 
for completion of any consideration of codification of 
the securities laws, have been omitted in order to 
avoid further multiplication of the complex legal and 
policy issues which Congress must confront. In the 
event that Congress does act on these issues while 
codification is under consideration, the legislative 
proposal for which the Commission is today 
announcing its support will, of course, need to be 
changed to reflect those developments. 


Because of the number and range of matters which 
this proposal covers, the Commission is not issuing 
specific comments on particular provisions at this 
time. The Commission will be prepared, in whatever 
forum Congress may request, to explain fully the 
impact of particular provisions, to offer the benefit of 
its expertise and experience to Congress and its 
staff, and to facilitate to the greatest extent possible 
a thorough and informed review of the legislation. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPENDIX A 


This appendix describes changes to the Official 
Draft of the American Law Institute’s proposed 
Federal Securities Code to which both the 
Commission and the ALI’s reporter and a group of his 
advisers have agreed. However, not all of the 
amendments to the Official Draft set forth in this 
appendix were the subject of discussion between the 
Commission and the reporter; rather, some of these 
changes originated with the reporter and his 
advisers, others inthe Office of the House Legislative 
Counsel, and some from other groups outside of the 
Commission. 


The material set forth below was prepared by the 
ALI’s reporter, Professor Louis Loss of the Harvard 
Law School. Page and section references in this 
appendix refer to the two-volume Federal Securities 
Code recently published by the ALI. 


* * * 
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COMMENTS ON STYLE 
P. lix, Comment (3). References to specific parts. 
Moreover, a provision like §202(143)(F)(v) that 
applies “for purposes of Part XVI” contemplates 


those sections in Parts XVII and XVIII that apply to 
conduct in violation of Part XVI. 


Table of Contents 


Change §202(143)(F) to Exchanges, issuances, 
dividends, loans, and hypothecations. 


Insert: §1609(f) General. 
Delete §1702(c). Change (d)-(f) to (c)-(e). 


Change §1705 to Registrant's false filings generally, 
and failure to correct. 


Change §1705(f) to (g). Insert: (f) False annual 
reports. 


Change §1722 (a) to When actions may be implied. 


Change §1722 (b) to When actions may not be 
implied. 


Change §1725(d) to In pari delicto. 
Insert: §1802(j) Commission contracts 
Insert: §1819(0) Service of supoenas. 
§101(7) (Necessity for a Code) 


Before “(B),” delete: and. At end, before the period, 
insert: 


, and.(C) to further the integrity of the capital 
marketplace and thereby to promote the process of 
capital formation on which the American economic 
system so heavily depends 


COMMENT: This is designed to avoid any question, 
for example, whether initiatives designed to further 


capital formation by small business extend beyond 
the disclosure and antifraud policies of Parts IV-VI. 


§202(7)(A)(iii) (Associate) 
Substitute: 


or (iii) when the specified person is a broker, dealer, 
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municipal broker, municipal dealer, or investment 
adviser, a limited partner or stockholder if (1) there 
are no more than five partners or stockholders of all 
classes, or (II) the limited partner or stockholder has 
at least 5 percent of the total equity or voting power 
or a right to at least 5 percent of the distributable 
profits. 


COMMENT: Clause (iii) has been made to apply only 
to a ‘limited partner” because Clause (i) covers a 
“director” and all general partners are “directors” 
within §202(40), infra, regardless of whether the 
conditions in Clauses (lI) and (Il) are satisfied. 


§202(34) (Dealer) 
Substitute: 
(34) DEALER.— 


(A) GENERAL.—* * * but the term does not include 
(i) * * *, or (ii) any other institutional investor that is 
not otherwise a dealer. 


(B) DEALING IN ONE’S OWN SECURITIES.—A 
person who would be a dealer if section 202(34)(A) 
applied with respect to securities of which it is the 
issuer is a dealer (i) to the extent provided by rule, or 
(ii) if it elects to register under section 703. 


COMMENT: (1) §202(34)(A)(ii): The phrase “or 
similar person” after “institutional investor” has 
been deleted as unduly vague. But no negative 
implication is intended that a person not within the 
definition of “institutional investor” is automatically 
a dealer. 


(2) §202(34)(B)(i): This has been inserted in 
contemplation of oil and gas limited partnerships 
organized by the same syndicate, etc. 


§202(40) (Director) 
Substitute: 


(40) DIRECTOR.—“Director” means a director of a 
corporation, a partner other than a limited partner, 
Or a person occupying a similar status or performing 
similar functions with respect to any other company; 
but the term does not include a person who 
deputizes another person to be a director. 


COMMENT: The partnership language has been 
inserted because some large partnerships have 
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management committees that resemble boards of 
directors, so that other partners might not come 
within the language of the Official Draft. The single 
word “partner,” which is not defined, is used in the 
Code only when it is intended to include a limited 
partner. 


§202(41)(B)(iii) (Distribution: Limited Offering) 
No change. 


COMMENT: One type of further condition might bea 
clean record so far as previous violation of the Code 
is concerned. 


§202(41)(B)(iv) (Distribution: Limited Offering) 


Renumber §202(41)(B)(iv)-(viii) as (v)-(ix); in 
§202(41)(B)(i)(II)), and also §202(41)(B)(viii) as 
renumbered, change (iv) to (v); and insert new 
§202(41)(B)(iv): 


(iv) When the issuer is a one-year registrant, the 
Commission may require, by rule, that the most 
recent annual report and all subsequent reports sent 
to security holders under section 602(a)(2) be sent 
or delivered, not later than the sale, to each initial 
buyer within section 202(41)(B) other than an 
institutional investor, except that section 
202(41)(B)(iv) does not apply if— 


(i) the security is traded on a national securities 
exchange designated by rule or order, is included in 
services rendered by an electronic interdealer 
quotations system so designated, or is a qualified 
security within section 1005(a); or 


(Il) the issuer is a three-year registrant (that term 
being defined as if section 202(113) referred to 
three years) and the offering is for the account of a 
person other than the issuer. 


COMMENT: The additional rulemaking authority 
with respect to offerings that do not meet one of the 
three conditions in Clause (I) reflects the view that 
those conditions should add to the “one-year 
registrant’s” continuous disclosure rationale some 
assurance that the market adequately reflects that 
disclosure. At the same time, because the Code 
contains nothing like S4(1), Clause (Il) affords an 
alternative “out,” once the issuer has been 
registered for three years, for secondary offerings 
that meet none of those conditions. 
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See also §510(d)(2) infra. There is not the same 
perceived need for rulemaking authority in 
§§202(41)(C) and 512(3), (4), (7) and (8), the other 
provisions that refer to one-year registrants. 


§202(41)(C)(i)CIl) (Distribution: Trading 
Transaction) 

Change the broker or dealer to the person selling 
through the broker or to the dealer. 


COMMENT: Applying the Clause (1!) condition to the 
broker or dealer rather than his customer was 
inadvertent. Cf. §§202(41)(B)(viii), 510(a), 
512(4)(A)(ii), 512(5)(B), 514(d)(3). 


§202(61)(A) (Fraudulent Act: General) 
Substitute: 


(A) “Fradulent act” includes an act, device, scheme, 
practice, or course of conduct that (i) is fraudulent or 
deceptive, or (ii) operates or would operate as a 
fraud or deceit. 


COMMENT: At various times the drafting of the Code 
has used either “fraudulent” or “deceptive” as a 
generic term. This change adds “deceptive” or 
“fraudulent” language in order to avoid any 
argument of loss of coverage a compared with 
provisions like S$17(a)(3), X10(b) or X15(c)(1). 


§202(61)(C) (Fraudulent Act: 
Recklessness) 


Knowledge or 


Substitute: 


(C) KNOWLEDGE OF RECKLESSNESS.—(i) For 
purposes of an action or proceeding under part XVII 
or section 1821(a)(2), a person engages in a 
fraudulent act only if he acts with knowledge that his 


conduct is of the type specified in section 
202(61)(A), or in reckless disregard of whether his 
conduct is of that type. 


(iii) For purposes of any other action or proceeding, a 
person engages in a fraudulent act if he engages in 
an act, device, scheme, practice, or course of 
conduct that is likely to defraud or deceive, 
regardless of whether fraud or deception is 
intended. 


COMMENT: See §1819(a)(3) of the Official Draft. 
Clauses (A) and (B) of that section fit better here, 
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and Clause (C) is being shifted to §1819(/), infra, so 
that §1819(a)(3) disappears. Section 1819(/) aside, 
the purpose and effect are (1) to apply the sciente- 
like concept of §202(61)(C)(i) to private actions and 
criminal prosecutions, and (2) to perserve in 
§202(61)(C)(ii) the “would operate as a fraud or 
deceit” language of S17(a)(3) for all other 
proceedings. 


§202(61)(D) (Cross-Reference) 
Change 1819(A)(4) to 1819(a)(3). 
COMMENT: This corrects an erratum. 
§202(74) (Institutional Investor) 
Substitute: 


(74) INSTITUTIONAL INVESTOR.—“‘Institutional 
investor” means (A) a bank, insurance company, or 
registered investment company, a fund, trust, or 
other account with respect to which a bank or 
insurance company has investment discretion, or a 
person who controls any such person, except to the 
extent that the Commission provides otherwise by 
rule with respect to any such class of persons on the 
basis of such factors as financial sophistication, 
nature and volume of participation in the securities 
markets, net worth, and the amount of assets under 
investment management, or (B) any other person or 
class of persons that the Commission designates by 
rule on the basis of such factors. 


COMMENT: The “nature and volume” phrase has . 
been inserted to reflect the need of rulemaking 
flexibility in view of the rapid evolution of the 
markets. There is no implication that the 
Commission is to look primarily to size. 


§202(78)(B)(i) (Investment Adviser: Banks re Mini- 
Account Clients) 


Change 914(c) and 915(b) to 914(c), 915(b), and 
1602(a)(4). 


COMMENT: The addition of §1602(a)(4) (which 
automatically activates remedial provisions like 
§1709(c)(1)) corrects an inadvertence in the Official 
Draft. That antifraud section should apply a fortiori to 
a bank that is acting with reference to a mini-account 
client. 


§202(80)(B)(ii) (Investment Company: Exclusions) 
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Substitute: 


(ii) an issuer whose outstanding securities (other 
than debt securities owned by institutional investors 
or commercial paper) are beneficially owned by not 
more than one hundred persons and that is not 
making and does not propose to make a distibution 
of securities of which it is the issuer; 


COMMENT: This goes back to N3(c)(1). The 
definition of “limited offering” (§202(41)(B)(i)(I)) 
continues to refer to institutional investors without 
limit. But the context in §202(80)(B)(ii) is different. 


§202(93)(A) (Exchange Member) 
For Clause (iii), substitute: 
(ili) * * * those provisions of section 604 and prts VII 


to XI inclusive and XVI designated by Commission 
rule; 


In Clause (iv), after “1080,” insert: and 


COMMENT: Section 604, which has been added to 
Clause (iii), deals with the matter of communication 
with beneficial owners. And the insertion in Clause 
(iv) corrects an erratum. 


§202(99)(B)(ii) (Municipal Dealer: Exclusions) 


Substitute: 


(ii) any other institutional investor that is not 
otherwise a municipal dealer. 


COMMENT: This provision has been conformed to 
§202(34)(A)(ii), supra (“dealer”). 


§202(110)(B) (Offering) 


Substitute: 


(B) LIMITED OFFERINGS, TRADING TRANS- 
ACTIONS, AND CERTAIN EXEMPTED OFFERINGS.— 
Within the meaning of section 202(110(A)(ii), a 
limited offering, an offering by means of trading 
transactions, and an offering by means of 
transactions exempted by section 512(6) to (8) 
inclusive are presumed to be substantially distinct 
from each other; but this presumption may be 
rebutted by evidence. 


COMMENT: This has been made into a rebuttable 
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presumption. Cf. §202(29)(B) (“control”). 
§202(117)(A) (Own: Investment Companies) 


Substitute: 


(A) INVESTMENT COMPANIES.—For purposes of 
section 202(80)(B)(ii), beneficial ownership of an 
issuer's securities by a company is_ beneficial 
ownership by one person, except that, if (i) the 
company owns more than 10 percent of the 
outstanding voting securities of the issuer, or more 
than 10 percent of total equity when the issuer has 
no voting securities or no more than a nominal 
amount of voting securities, and (ii) the value of all 
securities and equity of companies within section 
202(80)(B)(ii) and held by the company exceeds (as 
of the date of its last acquisition of any such security 
or equity) 10 percent of the value of its total assets, 
the beneficial ownership of the issuer's voting 
securities or of its equity, as the case may be, is that 
of the holders of the company’s outstanding 
securities (other than commercial paper). 


COMMENT: (1) The limitation of 10% of the value of 
total assets of the top-tier company has been made 
more closely analogous to N Rule 3c-2 in that it 
applies to the value of al// lower-tier companies in 
which the top-tier company invests and that rely on 
the exemption is §202(80)(B)(ii). 


(2) As revised, §202(117)(A) treats more than 10% 
of total equity as the equivalent of 10% of the 
oustanding voting securities not only when the 
issuer has no voting securities but also when the 
issuer has no more than a nominal amount of voting 
securities. The purpose is to deal with a problem 
recently encountered by the Commission in that 
investment companies apparently have been 
organized as corporations with an extremely 
small number of voting shares and the rest of the 
common stock or other equity has been issued as 
nonvoting securities. 


§202(131) (Reasonable) 
Delete the last sentence. 


COMMENT: The effect is that the definition of 
“reasonable” will apply for purposes of the phrase, 
“without reasonable justification or excuse.” The 
reason for making the definition inapplicable was to 
leave the courts untrammeled as they proceeded in 
the common law tradition to develop a body of 
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jurisprudence under the new phrase, including 
standards to determine when the absence (or 
cursory nature) of any investigation or inquiry would 
go to establish conduct “without reasonable 
justification or excuse.” But the last sentence might 
have been construed to preclude a court from ever 
considering presence or absence of any 
investigation or inquiry in construing the new 
phrase. 


§202(143)(F) (Sale and Offer: Exchanges, etc.) 


Change the title to (F) EXCHANGES, ISSUANCES, 
DIVIDENDS, LOANS, AND HYPOTHECATIONS. 


COMMENT: This formulation is more accurate. 
§202(150)(B) (Security: Exclusions) 
Substitute: 


B. EXCLUSIONS.—Notwithstanding section 
202(150)(A), “security” does not include 


dada 

Gip**%, 

(iii) * * *: 

(iv) an interest in a deposit account with a bank; 
damn 

a dali 

(vii) * * *; 

(viii) * * *; or 

(ix) the interest of a mini-account client in a mini- 


account under advisement if section 914(c) is 
effective; 


but section 202(150)(B) does not excluse a 
participation in any of the foregoing. 


COMMENT: The new “but” clause at the end 
appeared in the Official Draft only at the end of 
Clause (iv). This does not mean that every 
participation in a primarily mercantile or consumer 
note (or in one of the other excluded categories) is a 
security. The participation simply is not excluded. 
The participation is a security if it is an investment 
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contract or comes within another of the 
§202(150)(A) phrases. Even so, the participations, 
as long as they were limited to banks and other 
institutional investors, would come within the 
“limited offering” concept of §202(41)(B) in any 
event. And, with respect to the practice whereby lead 
banks “lay off’ portions of notes to other banks, 
normally a “participation” is not involved at all when 
each of several banks takes a note from the borrower 
instead of the lead bank’s taking one or more notes 
and issuing its own participations in the note or notes 
to other banks. 


§202(163)(A) (Statutory Disqualification) 


In Clause (A)(i), after “1810(c),” insert: or within 
section 808, 


In Clause (A)(ii), change 1809(a)(1) to 1809(b)(1). 


COMMENT: The first change corrects an 
inadventence and the second corrects an erratum. 


§202(164)(D) (Subsidiary: Applicants for Order) 


Substitute: 


(D) APPLICANTS FOR ORDER.—An application 
under section 202(164)(B) may be made by the 
company with respect to which the order is to be 
entered or by the holding company. 


COMMENT: The concluding “but” clause in the 
Official Draft, although it mirrored U2(a)(8), last 
sentence, has been deleted on the ground that it is 
just as important to require the holding company as 


the “non-subsidiary” to file reports of relevant future 
changes. 


§302(6) (Employee Plans) 

Delete §302(6)(B), and in §302(6)(A) delete the 
letter (A), run on at that point without indentation, 
change (i) and (ii) to (A) and (B), and change (1) and 
(Il) to (i) and (ii). 

COMMENT: See Comments (1)-(8) at pp. 225-27. 
§302(9)(A)-(B) (Cooperatives) 

Substitute: 


(9) COOPERATIVES.—A security issued by— 
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(A) a cooperative association as defined in section 
15(a) of the Agricultural Marketing Act (12 U.S.C. 
1141)(a)), or a federation of such associations that 
possesses no greater powers or purposes than such 
an association, if the security (i) qualifies its holder 
to be a member of the issuer or, in the case of a 
patronage refund certificate or similar security, is 
part of a class issuable only to persons who deal in 
commodities with, or obtain services from, the 
issuer, and (ii) is transferable by sale only to such 
persons or the issuer; 


COMMENT: See Comment (1) at pp. 229-31. 
Although the language of the Official Draft was 
developed over a considerable period of time with 
representatives of cooperatives, problems have 
since arisen with respect to the issuance of 
securities to nonmember patrons. A no-action letter 
of February 2, 1977, re Mid-America Dairymen, Inc., 
stated that the Commission would ask the 
appropriate Congressional committees to review the 
financing activities of farmers’ cooperatives. But the 
Commission later decided to wait to bring the 
problem to the attention of Congress in the broader 
context of the Code. This draft accordingly moves 
from the third to the second of the four formulas 
discussed in Comment (1). 


§302(11) (Commercial Paper Exemption) 
Change $50,000 to $100,000. 


COMMENT: The figure was $100,000 in TD1 
(§§12161, 301(n)), and it has been restored to that 
amount in recognition of the fact that dealers 
generally offer paper in denominations no lower than 
$100,000. 


§303(a) (Exemption by Rule or Order) 


Substitute: 


Sec. 303. (a) COMMISSION.—The Commission, by 
rule or order, may exempt any person, security, or 
transaction, or any class of persons, securities, or 
transactions, from any or all of the provisions of this 
Code, except that section 303(a) does not apply with 
respect to (1) part XII, (2) section 1506 or 1904, (3) a 
provision that prohibits the fixing of minimum profits 
or the imposition of any schedule, or the fixing of 
rates, of commissions, allowances, discounts, or 
other fees, or (4) a rule of a bank regulator or the 
Municipal Board. See also section 1804(b). 
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COMMENT: The new §303(a)(1) has been added at 
the request of SIPC on the ground that Part XII is 
unique and the Code should not unbalance the 
relationship between the Commission and SIPC. And 
the Municipal Board reference has been added to 
§303(a)(4) because the Municipal Board is the only 
self-regulatory organization whose rules are 
included within the “Code” as defined by 
§202(24)(A), so that the Commission’s exemptive 
authority under §303(a) does not extend to rules of 
the other self-regulatory organizations. 


§510(a) (Secondary Distributions: Election of §510) 


At end, insert: 


The exception in the preceding sentence does not 
apply with respect to an acquisition or resale 
pursuant to a foreclosure of a hypothecation. 


COMMENT: Today banks simply reserve the right 
under the Uniform Commercial Code, when 
foreclosing on pledges, to sell privately pursuant to 
the S$4(1) exemption. But the only comparable 
“exemption” in the Code is the “limited offering” 
concept in §202(41)(B); §510(a) by its terms is not 
available “if within the past year [the secondary 
distributor] acquired any security of the same class 
in a limited offering (not otherwise exempted) or 
pursuant to a resale that was subject to section 
202(41)(B)”; and a foreclosure would involve the 
bank’s “acquisition” of the pledged security in a 
limited offering. 


As a result, the bank—unless it resold purely to 
institutional investors (or others within the thirty-five 
limitation of §202(41)(B)) so as to avoid a 
“distribution”—would have to wait a year after the 
foreclosure before it could use §510(a) for a 
foreclosure sale. This was not intended. If anything, 
the inclusion of ‘‘a hypothecation” in 
§202(143)(F)(v) “for purposes of part XVI” was 
intended to exclude hypothecations from the 
definitions of “offer” and “sale” for purposes of Part 
V. The emphasis was on treating the pledgee’s sale 
on foreclosure like any other secondary distribution. 
See Comment (6) to §202(143) at pp. 189-90. 


§510(d) (Contents of Distribution Statement As 
Used) 


Substitute: 


(d) CONTENTS OF DISTRIBUTION STATEMENT AS 
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USED.—When a distribution statement is used, it 
need not contain the certification specified in 
section 510(c)(3) and the Commission, by rule— 


(1) may permit the omission of any of the items 
specified in section 510(c); 


(2) may require that the issuer's most recent annual 
report and all subsequent reports sent to security 
holders under section 602(a)(2) be physically 
attached to the distribution statement if (A) 
according to the issuer’s most recent report filed or 
sent under section 602(a)(1) or (2) there were fewer 
than one thousand holders (or whatever smaller 
number is specified by rule) of each class of security 
covered by the distribution statement, or (B) the 
aggregate market value of the issuer’s outstanding 
voting securities not held by its controlling, 
controlled, or commonly controlled persons did not 
equal at least whatever amount is specified by rule: 
and 


(3) may require that the distribution statement by 
supplemented or changed to identify (or physically 
attach if section 510(d)(2) applies) any reports sent 
to security holders under section 602(a)(2) after the 
filing of the distribution statement and not identified 
therein (or physically attached if section 510(d)(2) 
applies). 


COMMENT: See also §202(41)(B)(iv), supra, with 
respect to limited offerings. With respect to a 
secondary distribution, §510(d)(2) indicates the 
need for a somewhat stricter test of whether the 
market adequately reflects the one-year registrant’s 
continuous disclosure: hence (1) the substitution 
here of the (A)-(B) clauses (which come from Form 
S-16, Gen. Instr. A, Paras. 1(a)(i), (B)) for 
§202(41)(B)(iv)(1), and (2) the absence here of the 
three-year provision of §202(41)(B)(iv)(II). 


Clause (B)’s referring entirely to rulemaking instead 
of specifying the $50,000,000 figure of Form S-16 
reflects the thought that the figure set by rule should 
not necessarily be that high even prima facie but 
should be smaller if at all possible; indeed, Clause 
(B) does not require any rules at all. 


Of course, all that is involved here is the 
Commission’s authority to require delivery of the 
stockholders’ report along with the distribution 
statement. The availability of the §510 procedure for 
secondary distributions of securities of one-year 
registrants is not in question. 
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§512(4) (Exemptions: Secondary Distributions) 


Substitute: 


(4) SECONDARY DISTRIBUTIONS.—(A) A 
transaction incident to an offering of securities of a 
one-year registrant, execlusively through a 
marketmaker with respect to the security or a block 
positioner with respect to the transaction, by a 
secondary distributor who owns, or reasonably 
believes on the basis of a statement by the registrant 
or its transfer agency that he owns, not morethan 15 
percent of the voting securities of the registrant; 
but— 


(i) if the secondary distributor owns more than 5 
percent of the voting securities of the registrant, this 
exemption does not apply unless (I) he does not 
control, is not controlled by, and is not under 
common control with, the registrant, and (Il) he 
forwards to the Commission any amendment 
required by section 605(b)(1) not later than the end 
of the next business day after the date that the 
contract to sell is made; 


(ii) if within the past year the secondary distributor 
acquired any securities of the same class ina limited 
offering (not otherwise exempted), or pursuant to a 
resale that was subject to section 202(41)(B), this 
exemption applies only to an amount of securities of 
that class in excess of those he so acquired, less any 
he previously resold pursuant to that section; and 


(iii) this exemption does not apply if the contract to 
sell between the secondary distributor and the 
marketmaker or block positioner is made within six 
months (or whatever shorter period the Commission 
prescribes by rule) before or after a limited offering 
of securities of the same class by the secondary 
distributor. 


(B) With respect to the secondary distributor, this 
exemption applies if (i) the offering is otherwise 
within section 512(4)(A), and (ii) he reasonably 
believes that the offering is made exclusively 
through a marketmaker with respect to the security 
or a block positioner with respect to the transaction, 
whether or not it is in fact so made. 


(C) With respect to a marketmaker or block 
positioner through whom the offering is made, this 
exemption applies if he reasonably believes that the 
offering will satisfy all the conditions of section 
512(4)(A), whether or not they are in fact satisfied. 
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COMMENT: This section has been rewritten 
substantially in accordance with Comments (5) and 
(6) at pp. 275-77. 


§512(5) (Exemptions: Small Offerings) 


Change $100,000 to $200,000, and change $50,000 
to $100,000. 


COMMENT: The figures have been doubled to reflect 
the inflation since work began on TD1 sometime 
before 1972. Cf. §1708(c)(2), infra. 

§514(a) (Local Distribution) 

Change 80 percent to 95 percent. 


COMMENT: The double 95% 
adequate room for slippage. 


test should allow 


§805(c)(3) Self-Regulatory Organization Rules: 
Summary Procedure) 


Substitute: 


(3) * * *; but such action does not affect the validity 
of the rule change during the period it was in effect, 
and, whether or not abrogated, it may be enforced 
while in effect to the extent that it is not inconsistent 
with this Code or any other applicable Federal or 
State law. 


COMMENT: This restores the limitation on 
enforceability in X19(b)(3)(C), 1st sentence. 


§903(d) (Summary Suspensions) 
No change. 
COMMENT: In line 2 of the Comment at p. 369, 


change “one or more periods” to “at a time.” This 
corrects an erratum. 


§903(e) (Prohibition of Trading During Suspension) 


Substitute: 


(e) PROHIBITION OF TRADING DURING 
SUSPENSION.—Except to the extent permitted by a 
rule or order of the Commission, it is unlawful for a 
broker or dealer to engage in any activity in that 
Capacity with respect to a security in a market in 
which trading in the security is suspended. 
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COMMENT: The language has been turned around 
so as not to require a Commission rule or order. 


§904(a) (Limitation of Number of Members and 
Floor Representatives) 


Substitute: 


Sec. 904. (a) LIMITATION OF NUMBER OF 
MEMBERS AND FLOOR REPRESENTATIVES.—A 
national securities exchange, by rule, may limit the 
total number of its members, as well as the number 
of its members and their designated representatives 
permitted to effect transactions on the floor without 
the services of another person acting as broker; * * * 


COMMENT: The Official Draft reads: “as well as the 
number of any or all classes of it members***.” The 


deletion of the words here italicized preserves 
X6(c)(4). 


§906(a) (Limitation of Trading by Exchange 
Members) 


Substitute: 


(a) MEMBERS.—It is unlawful for a member of a 
national securities exchange to effect a transaction 
on that exchange for the account of the member or 
an associate, or an account with respect to which the 
member or an associate exercises investment 
discretion, unless the transaction— 


(1) is by a dealer acting in the capacity of 
marketmaker or odd lot dealer; 


(2) is a stabilizing transaction effected in 
compliance with rules under section 1610 to 
facilitate a distribution in which the member is 
participating; 


(3) is (A) a bona fide arbitrage transaction, (B) a 
bona fide hedge transaction involving (i) a long or 
short position in an equity security and a long or 
short position in a security entitling the holder to 
acquire or sell that equity security, or (ii) a long or 
short position in a security entitling the holder to 
acquire or sell an equity security and a long or short 
position in one or more other securities entitling the 
holder to acquire or sell that equity security, of (C) a 
risk arbitrage transaction in connection with a 
merger, acquisition, tender offer, or similar 
transaction involving a recapitalization; 
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(4) is for the account of a natural person other than 
the member, the estate of such a person, or a trust 
(other than an investment company) created by 
such a person for himself or another such person; 


(5) is to offset a transaction made in error; or 


(6) (A) is for the account of the member, who is 
primarily engaged in doing business with the public 
as a broker, dealer, municipal broker, or municipal 
dealer (or in any combination of those capacities) 
and normally derives his gross income primarily 
from that business and related activities, and (B) is 
effected in compliance with rules of the Commission 
that, as a minimum, assure that the transaction is 
not inconsistent with the maintenance of fair and 
orderly markets and yields priority, parity, and 
precedence in execution to orders for the account of 
persons who are not members of the exchange or 
their associates. 


COMMENT: This section has been rewritten in 
accordance with Comment (8) at pp. 381-82. 


§907(b) (Segregation of Broker-Dealer Functions) 


Substitute: 


(b) SEGREGATION OF BROKER-DEALER 
FUNCTIONS.—The rules under section 907(a) may 
prohibit the same person from acting as both broker 
and dealer, or municipal broker and municipal 
dealer, in securities of the same class, or condition 
his so acting. 


COMMENT: The authority to condition has been 
added on the theory that the greater should include 
the lesser. 


§915(b) (Trading and Investment Advisory 
Practices: Rulemaking Authority) 


Before “define,” insert: (1). Before “prescribe,” 
insert: (2). 


COMMENT: See the comment to §614, infra. 
§919(a) (Investment Advisory Contracts) 
Substitute: 

Sec. 919. (a) GENERAL.—It is unlawful for an 


investment adviser (unless exempted by section 
702(b) (2)) to enter into, extend, renew, or perform 
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an advisory contract that (1) is not in writing, (2) 
provides for compensation on the basis of a share of 
Capital gains on or capital appreciation of the funds 
or any portion of the funds of the client, or (3) 
provides for a rebate or waiver of compensation ifthe 
investment adviser fails to achieve a specified level 
of capital gains on or appreciation of, or fails to avoid 
a specified level of capital losses on or depreciation 
of, the funds or any portion of the funds of the client. 


COMMENT: The new Clause (3) reflects the 
increasing popularity of a type of contract that is 
subject to the same abuses as incentive fees. See 
Inv. Adv. Act Rel. 721, 20 SEC Dock. 89 (1980). 


§1005(b) (Quotations and Transactions in National 
Market System Securities) 


No change. 


COMMENT: The omitted X11A(c)(1)(A)—“prevent 
the use, distribution, or publication of fraudulent, 
deceptive, or manipulative information with respect 
to quotations for and transactions in such 
securities’—is subsumed by §1608 (see the 
comment to that section at p. 673) and the 
rulemaking authority in §1614. 


§1009(c) (Lost, Counterfeit or Stolen Securities: 
Bona Fide Purchaser) 


Substitute: 


(c) BONA FIDE PURCHASER.—A person’s violation 
of section 1009(a)(2) does not as a matter of Federal 
law effect his status as a “bona fide purchaser” 
under State law. 


COMMENT: The phrase, “as a matter of Federal law,” 
has been inserted to clarify the intention of this 
section, which is that the section does not 
automatically affect “bona fide purchaser” status as 
a matter of federal law. It does not preclude a court 
from noticing a violation of §1009(a)(2) as a matter 
of state law. 


§1306(c) (Disqualification of Trustee) 
No change. 


COMMENT: Inthe last sentence of Comment (2) at p. 
501, change parenthetical to “unless.” This corrects 


fan erratum. 
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§1308(b)(4) (Bondholders’ Communications) 
Substitute: 


(4) Instead of complying with section 1308(b)(1) to 
(3) inclusive, the institutional trustee may elect to 
request the information specified in section 
1308(a)(1)(B) and to give the applicants access to 
all information furnished to or received by it under 
section 1308(a)(1). Such action, regardless of the 
source of the information, does not violate any 
existing law or any law enacted after the effective 
date of this Code unless it expressly refers to section 
1308(b)(4). See also section 2007(a)(1). 


(5) See also section 603. 


COMMENT: The Official Draft deleted the trustee’s 
option under 1312(b)(1) to afford access, 
essentially because the trustee will normally prefer 
the mailing alternatives (to judge, at least, from 
experience under X Rule 14a-7). But §1308(b)(4) 
restores the option in view of both that rule and the 
recently adopted X Rule 14d-5 on tender offers. See 
also §1410(h)(4), infra. Section 2007(a)(1) reflects 
the trustee’s privilege against liability at the end of 
T312(c). 


§1410(h)(4) (Strict Trust Shareholders’ 
Communications) 


Insert: 


(4) Instead of complying with section 1410(h)(1) to 
(3) inclusive, the trustees may give the applicants 
access to a list of the names and addresses of 
shareholders of record. Such action, regardless of 
the source of the information, does not violate any 
existing law or any law enacted after the effective 
date of this Code unless it expressly refers to section 
1410(h)(4). See also section 2007(a)(1). 


COMMENT: See the comment to §1308(b)(4), 
supra. The second sentence has been included 
here, through N16(c) did not incorporate it from 
T312(c), in order to avoid a negative implication. 


§1411(a) (Transactions of Certain Affiliates and 
Underwriters: Scope of Section) 


Substitute: 


(a) SCOPE OF SECTION.—For purposes of section 
1411— 
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(1) “investment company insider’ means (A) an 
affiliate of a registered investment company other 
than a downstream affiliate, (B) a promoter of a 
registered investment company, (C) a principal 
underwriter for a registered investment company, of 
(D) an affiliate of any such affiliate, promoter, or 
underwriter (other than a person whois an affiliate of 
a downstream affiliate solely by reason of the 
downstream affiliate’s ownership of its voting 
securities); and 


(2) “downstream affiliate” means a person that is an 
affiliate of a registered investment company solely 
by reason of the investment company’s ownership of 
its voting securities, unless that person knows that 
an affiliate of the investment company within section 
202(3)(A) (other than section 202(3)(A)(ii)), a 
promoter or principal underwriter of the investment 
company, or an affiliate of any such affiliate, 
promoter, or underwriter— 


(A) is also a party to a transaction described in 
section 1411(b) to (e) inclusive or 1412: or 


(B) has, or within six months prior to the transaction 
had, or pursuant to an arrangement will acquire, a 
financial interest (as defined by rule or order) ina 
party (other than the investment company) to the 
transaction. 


COMMENT: The revisions bring the section into 
closer agreement with N Rules 17a-6 and 17d- 
1(d)(5) by requiring Commission approval when an 
upstream, noncontrolling affiliate has or will acquire 
a financial interest in a party (other than an 
investment company) to the transaction. See 
Comment (3)(e) at p. 565. 


§1418(e) (Suspension of Right of Redemption) 
Substitute: 


(e) SUSPENSION OF RIGHT OF REDEMPTION.—It is 
unlawful for a registered investment company to 
postpone the date of payment of a redeemable 
security, on redemption in accordance with its 
terms, for more than five business days after the 
date of its tender to the company or its designated 
agent for redemption, or to suspend the right of 
redemption, except—* * * 


COMMENT: The order of the two prohibitions has 


been reversed to reflect the Commission’s 
interpretation of N22(e), lst sentence, as not 
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extending the time limitation to suspension of the 
right of redemption as distinct from postponement 
of the date of payment. 


§1419(b)(2) (Distribution Price of Closed-End 
Securities) 


Substitute: 


(2) with the consent of both holders of a majority of 
its common stock and a majority of its common 
stockholders, 


COMMENT: This restores the N23(b)(2) reference to 
“a majority of its common stockholders” in addition 
to retaining the new (and more traditional) reference 
in the Official Draft to “holders of a majority of its 
common stock.” 


§2603 (Insiders’ Duty to Disclose When Trading) 
Substitute: 


Sec. 1603 (a) GENERAL.—It is unlawful for an 
insider to sell or buy a security of the issuer, if he 
knows a material fact with respect to the issuer or the 
security that is not generally available, unless— 


(1) the insider reasonably believes that the fact is 
generally available; 


(2) the identity of the other party to the transaction 
(or his agent) is known to the insider and (A) the 
insider reasonably believes that that party (or his 
agent) knows the fact, or (B) that party (or his agent) 
knows the fact from the insider or otherwise; or 


(3) the insider proves that the fact is not a fact of 
special significance, except that this defense is not 
available in an action or proceeding by the 
Commission under section 1809, 1810, 1811, 1812, 
1815, or 1819(a). 


COMMENT: (1) In the introductory portion “material 
fact” has been substituted for “fact of special 
significance.” But new §1603(a)(3) affords a 
defense, except in SEC injunctive and disciplinary 
actions, in terms of the Official Draft’s language. 
That is to say, the plaintiff need allege and prove only 
materiality, after which (except in SEC injunctive 
and disciplinary actions) the burden of going 
forward will shift to the defendant to show lack of 
special significance. 
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(2) The question whether a particular 
communication by an insider constitutes a “tip” of a 
“material fact” (or a “fact of special significance”) is 
itself a question of fact. For example, a chief 
executive officer who suggests to a friend that he 
“buy” shares of the company without the officer’s 
disclosing the basis for the suggestion may be 
“tipping” within the meaning of §1603 if, under all 
the circumstances, a person would reasonably 
conclude that the recommendation was based on a 
fact of special significance (or in an action by the 
Commission of material fact) that was not generally 
available. Alternatively, the fact that the officer was 
making such a recommendation might itself be 
regarded, in appropriate circumstances, as a fact of 
special significance or a material fact not generally 
available, particularly insofar as “fact” is defined in 
§202(55)(B) to include a statement of opinion. On 
the other hand, the mere fact that an officer is 
recommending purchases of his company’s stock 
may not be sufficient to come within §1603 without 
an appropriate showing of the circumstances under 
which the recommendation was made. 


§1603(b)(3) (Insider) 
Change fact of special significance to material fact. 


COMMENT: This is incidental to the revision of 
§1603(a), supra. 


§1604(c) (Misleading Publicity) 


Change such conduct to the publicity. 


COMMENT: (1) This is designed to make clear that 
the publicity rather than the misrepresentation is the 
causal event in determining the foreseeability of an 
effect on investors. 


(2) This section (subject to the aider and abettor 
provisions) is limited to a “company, or a person 
acting on its behalf.” Others who are responsible for 
false publicity with respect to a company may fall 
within some other provision of Part XVI (e.g., §1602 
or 1609) or a §1614 rule, depending on the facts. 


§1609(c) (Manipulation by Trading) 
Substitute: 


(c) MANIPULATION BY TRADING.—It is unlawful for 
any person to effect (alone or with one or more other 
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persons) a series of transactions in a security, or to 
create active trading (actual or apparent) in a 
security, for the purpose of raising or depressing the 
price of (1) the same security, (2) a security of a 
different class of the same issuer, or (3) a security of 
a controlling, controlled, or commonly controlled 
company. 


COMMENT: This has been rewritten to eliminate the 
troublesome requirement, now in X9(a)(2), of 
showing a purpose to induce others to buy or sell. 
See 3 Loss 1550-57. 


§1609(f) (Manipulation: General) 
Substitute: 


(f) GENERAL.—It is unlawful for any person to 
engage in a manipulative act not prohibited by 
section 1609(a) to (e) inclusive in connection with a 
sale or purchase of a security, an offer to sell or buy a 
security, or an inducement not to buy or sell a 
security. 


COMMENT: This new provision is designed to repair 
the Official Draft’s overlooking the fact, in spelling 
out the various kinds of manipulation in §1609(a)- 
(e), that Part XVI nowhere preserves the general or 
residual antimanipulative prohibition in X10(b) and 
Rule 10b-5 in the way in which §1602(a)(1) 
preserves the general or residual antifraud 
prohibition of that section and rule. 


§1613 (Purchase by Issuer) 

No change. 

COMMENT. The first sentence of X13(e) is here 
reflected in §1614. No diminution in the 


Commission’s rulemaking authority is intended. 


§1614 (Rulemaking Authority re Fraudulent and 
Manipulative Conduct) 


Before “define,” insert: (1). Before “prescribe,” 
insert: (2). 


-COMMENT: (1) These insertions will facilitate 
reference to one or the other of the two related but 
separate grants of authority. The “conditions and 
restrictions” language modifies only Clause (1). On 
the other hand, the authority under Clause (2) is 
restricted not only by the “reasonably designed” 
phrase but also by the fact that conduct is “made 
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unlawful by that part” (that is to say, Part XVI) only if it 
is prohibited by §§1602-13 or by definitional rules 
adopted under Clause (1). This is not to say that 
before the Commission adopt a rule reasonably 
designed to prevent certain fraudulent or 
manipulative conduct it must first have adopted a 
rule defining (and thus prohibiting) that conduct. It 
simply means that the conduct that the rule is 
designed to prevent must fall fairly within the scope 
of Part XVI. 


(2) The “conditions and restrictions” phrase, which 
appears also in §915(b), makes express what would 
undoubtedly be the construction of §1614 in any 
event. That limitation is not meant to detract from 
the paramount importance of admininstrative 
flexibility to deal with new forms of fraud and 
manipulation that confront the Commission from 
time to time. Thus: 


On the one hand, it goes without saying that a 
Commission rule could not directly contradict an 
express limitation in §§ 1602-13, as, for example, by 
prohibiting insider trading without regard to the 
insider’s reasonable belief under §1603(a)(1) that 
the undisclosed fact was generally available. 


On the other hand,the fact that the Code deals witha 
certain issue expressly does not preclude the 
Commission from adopting rules to deal with 
perceived problems that fall outside the express 
prohibitions. For example, the Commission might 
use §1614 in the light of §1609(f) to proscribe 
conduct that is manipulative even though 
apparently related conduct is expressly covered by 
§1609(a)-(e). Again, particularly in the light of 
Comment (3)(d) to §1603 at pp. 663-64, the 
Commission might experiment with a rulemaking 
solution to the problem posed by the Supreme 
Court’s decision in Chiarella v. United States, 100 S. 
Ct. 1108 (1980), which came down after that 
comment. Cf. U.K. Companies Act 1980, c. 22, 
§§68-73. 


In short, while §1614 does not give the Commission 
carte blanche, there is no intent in Part XVI to create 
a rigid scheme that defines illegal activity interms of 
the state of affairs at the time of the Code’s adoption, 
or to suggest that the set of express provisions in Part 
XVI is an exclusive listing of unlawful conduct. 
Rather, Part XVI—especially §1602(a) and 1609(f) 
as supplemented by §1614—is designed to enable 
the Commission (and the courts) to deal with 
conduct that, at the time and under the 
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circumstances under which it occurs, may 
reasonably be considered fraudulent, deceptive or 
manipulative. 


§1702(a)(2) (Illegal Sales and Purchases) 
Change 1402 to 1402(a). 


COMMENT: This avoids an inconsistency between 
§1702(a)(2) and §1722(c)(1), infra. 


§1702(c) (Mitigation Defense) 


Delete this section (which is §2007 of the POD); 
reletter §1702(d)-(f) as (c)-(e); in §1702(e)(1)(A), 
change “P702(¢d)@1)° to’ 1702¢c)€P)= in 
§1702(e)(1)(B), change 1702(d)(2) to 1702(c)(2); 
in §1702(e)(2), change 1702(e)(1) to 1702(d)(1); in 
§1703(h)(1), change 1702(d)(1) to 1702(c)(1); in 
§1703(h)(2), change 1702(d)(2) to 1702(c)(2); in 
§1722(a), change 1702(e)(2) to 1702(d)(2); and in 
§1723(e), change 1702(e)(2) to 1702(d)(2). 


COMMENT: Section 1702(c) is deleted because (1) 
it would concededly have complicated litigation under 
the otherwise strict liability approach of §1702, and 
(2) the Code reduces much of both the vagueness 
and the absolutism of the underlying substantive 
law. See, e.g., the good-faith-type language in 
§§202(41)(B)(i), (B) (villi) (as here renumbered) and 
(C)(iii) and 514(d)(2). 


§§1704(a), 1705(a)(1), 1705(f) (Civil Liabilty re 
Annual Reports and Failure to Correct Generally) 


Substitute: 


FALSE REGISTRATION STATEMENTS, 
OFFERING STATEMENTS, AND REPORTS 


Sec. 1704. (a) SCOPE OF SECTION.—Section 1704 
applies (whether or not the particular registration 
has terminated or been withdrawn) on proof that an 
effective registration statement, an effective offering 
statement as of the date specified in section 509(2) 
or (3), or a report filed under section 602(a)(1) and 
incorporated by reference in any such filing (1) 
contained a misrepresentation, or (2) omitted a 
material fact or material document required. 


* * * 


REGISTRANTS’ FALSE FILINGS 
GENERALLY, AND FAILURE TO CORRECT 
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Sec. 1705. (a) SCOPE OF SECTION.—Section 
1705(b) to (e) inclusive applies (whether or not the 
particular registration has terminated or been 
withdrawn) — 


(1) on proof that— 


(A) a filing by a registrant (other than a filing within 
section 1704(a) or 1705(f)) contained, as of the date 
the filing was filed (or became public if it was not 
public immediately); or 


(B) with respect to a plaintiff within section 
1705(c)(1), an offering statement contained, as of 
the date specified in section 509(2) or (3), 


a misrepresentation made by the registrant with 
scienter (except that section 1705 does not apply to 
the extent that section 1703 applies); or 


(2) on proof that a failure to file, send, or publish a 
report in violation of section 602(a) with knowledge 
that a report was required, orin reckless disregard of 
whether a report was required, caused the 
registration statement, or an annual report filed 
under that section, to contain a misrepresentation or 
to omit a material fact or material document 
required. 


(b) DEFENDANTS.—Except as provided in section 
1724, only the registrant is liable for damages under 
section 1705(b) to (e) inclusive. 


(c) PLAINTIFFS.—Section 1705(b) to (e) inclusive 
gives a right of action— 


(1) under section 1705(a)(1) to a person who— 


(A) in the case of an offering statement, bought a 
security of the registrant other than a security of a 
class covered thereby, or sold a security of the 
registrant, in either case after its effectiveness; or 


(B) in the case of any other filing, bought or sold a 
security of the registrant after the filing (or the date 
the filing became effective or public if it was not 
effective or public immediately); and 


(2) under section 1705(a)(2) to a person who bought 
or sold a security of the registrant after the omitted 
filing was due. 


(d) DEFENSE OF CORRECTION.—A defendant under 
section 1705(a)(1) has a defense if he proves that the 
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misrepresentation was corrected by means of a 
filing or press release or in any other way reasonably 
designed to bring the correction to the attention of 
the investing public; but this defense is subject to 
the exceptions in section 1703(d)(1) and (2). 


(e) DEFENSE OF PLAINTIFF’s KNOWLEDGE.—A 
defendant has a defense if he proves (1) that the 
plaintiff bought or sold with knowledge of the 
relevant facts as they should have been disclosed or 
corrected, or (2) that any alleged falsity was obvious. 
See also section 202(86)(B). 


(F) FALSE ANNUAL REPORTS.—(1) Section 1705(f) 
applies (whether or not the particular registration 
has terminated or been withdrawn) on proof that an 
annual report under section 602(a)(1) contained a 
misrepresentation as of the date the report was filed 
(or became public if it was not public immediately). 


(2) All the persons specified in section 1704(b)(1) to 
(5) inclusive are liable for damages. 


(3) Section 1705(c)(2) to (e) inclusive applies, 
except that a defendant has an additional defense if 
he proves lack of scienter. A violation of section 
2003(c)(4) does not of itself preclude such a 
defense. 


(g) MEASURE OF DAMAGES.—The measure of 
damages for section 1705 is stated in section 
1708(d). 


COMMENT: (1) Civil liability for the “10-K”’: Sections 
1704(a), 1705(a)(1)(A) and 1705(f) reflect a 
compromise of the question whether civil liability 
with respect to the “10-K” should be governed by 
§1704 or 1705. The “10-K” is subjected, in effect, to 
§1704-type liability so far as persons liable and 
defendant's burden of proof are concerned, but to 
§1705-type liability to the extent that the 
defendant’s burden of proof is satisfied if he 
establishes lack of scienter rather than due care as 
in §1704. See also the provision with respect to 


directors’ signing of annua! reports in §2003(c)(4), 
infra. 


(2) Civil liability for failure to correct: On the Official 
Draft’s treatment of the duty to correct filings that 
have become false, see Comment (2) to §1602(b) at 
p. 652, with its reference to Comment (4)(a) to 
§602(a)-(d) at p. 295, particularly the statement at 
p. 652 that “The Commission may be expected to 
adopt reporting rules under §602, and its authority 
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there is broad enough to require corrections, 
whether or filings or of publicity, to reflect 
subsequent events.” It is contemplated that those 
rules will be relatively specific rather than simply 
mandating a general duty to correct as in §1602(b). 
But §1705 has been rewritten to create an express 
civil liability for a violation of §602(a) by failing to file 
(or send or publish) any required report that is 
necessary to correct the registration statement or a 
filed annual report. This has been done by 
supplementing the title of §1705, inserting 
§1705(a)(2) and (c)(2) as §1705 is here 
renumbered, and limiting §1705(d) to §1705(a)(1). 


The parenthetical “except” clause at the end of 
§1705(a)(1) is also new. It avoids an overlap when a 
target company stockholder sells on the basis of 
false tender offer literature. Cf. §1713(c). 


§1704(g) (Standard of Reasonableness) 


Substitute: 


(g) STANDARD OF REASONABLENESS.—In 
determining what constitutes reasonable 
investigation and reasonable ground for belief under 
section 1704(f)(3), the standard of reasonableness 
is that required of a prudent man under the 
circumstances in the conduct of his own affairs. 
Relevant circumstances include, with respect to a 
defendant other than the registrant, (1) the type of 
registrant, (2) the type of defendant, (3) when the 
defendant is an officer, the office held, (4) when the 
defendant is an officer, director, or proposed 
director, (A) the presence or absence of another 
relationship to the registrant, and (B) reasonable 
reliance on officers (or other officers when the 
defendant is an officer), employees, and others 
whose duties would reasonably be expected to give 
them knowledge of the particular facts (in the light of 
the functions and responsibilities of the particular 
defendant with respect to the registrant and the 
filing), (5) when the defendant is an underwriter, the 
type of underwriting arrangement and the role of the 
particular defendant as an underwriter, and (6) 
whether, with respect to a fact or document 
incorporated by reference, the particular defendant 
had any responsibility for the fact or document at the 
time of the filing from which it was incorporated. 


COMMENT: (1) To reflect the views expressed in 
Comment (3) at p. 714, Clauses (4) and (5) have 
been combined in a new Clause (4)—(6) and (7) 
being renumbered (5) and (6)—and in the process 
the phrase “whose duties should have given them 
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knowledge” has been changed to “whose duties 
would reasonably be expected to give them 
knowledge.” 


(2) In the renumbered §1704(g)(5), the phrase “and 
the accessibility to information with respect to the 
registrant” has been deleted on the ground that “the 
role of the particular defendant as an underwriter” 
adequately recognizes the junior role of the 
nonmanaging underwriter without inviting undue 
dilution of his diligence responsibility. 


§1706(b) (Liability for 
Distributions Statements) 


Reports Attached to 


Substitute: 


(b) PORTION SUBJECT TO SECTION 1705 
LIABILITY.—With respect to the contents of a 
distribution statement other than those contents 
referred to in section 1706(a), including reports that 
are identified or physically attached, the secondary 
distributor and every underwriter have the same 
liability that a registrant has under section 1705, 
except that (1) the secondary distributor and any 
underwriter are not liable with respect to a 
misrepresentation in such a report, and (2) the 
issuer is not so liable if the report contained no 
misrepresentation when filed and the issuer is in 
compliance with section 602(a)(1). 


COMMENT: The purpose of the new Clauses (1) and 
(2) is obvious. See §510(d), supra. Clause (1) does 
not immunize the secondary distributor from 
liability under §1706(a) if the misrepresentation in 
the report results in a false certification. 


§1708(b) (Measure of Damages for §1703(b)) 
Substitute: 


(b) FOR SECTION 1703(b).—The measure of 
damages under section 1703(b) is computed as in 
section 1708(a), except that— 


(1) sections 1703(h)(1)(B), 
1708(a)(2)(A) do not apply; 


1708(a)(1)(A), and 


(2) the measure is reduced to the extent (which may 
be complete) that the defendant proves that the 
violation did not cause the loss; 


(3) the measure (apart from any assessment of 
consequential damages or costs under section 
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1723(a) and (d)) is limited as if all the plaintiffs, 
together with all the members of the class inthe case 
of a class action, had bought (or sold) only the 
amount of securities that the defendant had sold (or 
bought) (se also section 1711); and 


(4) in an action for violation of— 


(A) section 1602(a)(1) or 1613 in which the plaintiff 
proves a fraudulent act or a misrepresentation made 
with knowledge; 


(B) section 1602(b)(1)(A) in which the plaintiff 
proves that the uncorrected statement became a 
misrepresentation made with knowledge; or 


(C) section 1603(a), 


the court in its discretion, on consideration of the 
circumstances and the purposes of this Code 
(including the deterrent effect of liability), may 
increase the measure of damages to an amount not 
in excess of 150 percent of the amount computed 
under section 1708(b)(1) to (3) inclusive; but 
section 1708(b)(4)(A) and (B) does not apply to the 
extent that the plaintiff recovers under section 1705 
or 1707, and section 1708(b)(4)(C) does not apply to 
the extent that section 1705(a)(2) applies. 


See also section 1711. 


COMMENT: (1) §1708(b)(2): The plaintiff satisfies 
his burden by establishing the underlying violation 
and demonstrating the applicability of the specified 
measure of damages. The burden then shifts to the 
defendant, who normally will be obliged to show that 
some other factor caused all or part of the loss. 


(2) §1708(b)(4): This has been added in order to 
provide a deterrent against an insider's going into 
the marketplace on the basis of inside information 
that he knows (under the language of §§ 1603(a) and 
1708(b)(4)(A) and (B)) is undisclosed. Under 
§1708(b)(3) of the Official Draft the measure of 
damages in such cases would be limited in terms of 
the amount of securities that the insider had traded, 
so that his only risk would be the possibility of 
surrendering his ill-got gains. 


To be sure, that would be equally true of an action 
under §1703(b) for violation of §1602(a)(1), 
1602(b)(1)(A) or 1613 by going into the 
marketplace on the basis of a misrepresentation or 
failure to correct) rather than silence. But usually 
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conduct of that sort would be actionable also under 
§1705 or 1707 on the basis of a false filing or false 
publicity; and the plaintiff would simply plead under 
§1705 or 1707 as an alternative to §1703(b). Except 
for the possibility of aider and abettor liability under 
§1724, that is not so under §1705 unless the 
§1703(b) defendant is a registrant, or under §1707 
unless the defendant is a company or a person 
acting on its behalf. That explains the first “but” 
clause. 

Similarly, the plaintiff complaining of a violation of 
§1603(a) does not have the §1705 or 1707 
alternative except when the new §1705(a)(2) (action 
for violation of a rule requiring a correction) is 
available. That explains the second “but” clause. 


There is not the same need for extra damages as 
additional deterrent so far as §1708(a) is concerned. 
For §1703(a), to which §1708(a) refers, has to do 
with face-to-face transactions, so that the insider is 
not fouling the marketplace. 


For instances of similar judicial discretion, see 
§1716(a)(2) (excessive credit) and §1717(3) 
(churning). 


§1708(c)(2) (Ceiling on Damages) 


Change $100,000 to $200,000; change $1,000,000 
to $2,000,000; and substitute for the “but” clause: 


but section 1708(c)(2) does not apply if the plaintiff 
proves that the particular defendant made a 
misrepresentation with knowledge, or omitted a 
material fact or material document with knowledge 
of the omission, nor does it apply * * * 


COMMENT: The figures have been doubled to reflect 
the inflation since work began in 1972 on TD3 
(1973), in which this section first appeared. Cf. 
§512(5) supra. And the failure of the “but” clause to 
refer to omissions of required facts or documents 
(see §1704(a)(2), supra) was inadvertent. 


§1709(c) (Civil Liability of Investment Advisers) 


Substitute: 


(c) INVESTMENT ADVISERS.—An 
adviser who— 


investment 


(1) violates section 1602(a)(4) by means of a 
fraudulent act; or 
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(2) without reasonable justification or excuse 


(A) violates section 1602(a)(4) by means of a 
misrepresentation, or (B) violates section 
1602(b)(1)(D), is liable to his client for any loss 
caused by the violation. 


COMMENT: The scienter test has been changed to 
“without reasonable justification or excuse.” Once 
the plaintiff shows a violation, the burden of going 
forward on that issue shifts to the defendant, 
although the plaintiff retains the burden of 
persuasion as an incident of his ultimate burden of 
proof. Although R206(1), (2) and (4) uses “fraud” 
and “deceit” rather than ‘misrepresentation” 
language, and although trustees and the other 
categories specified in §1709(a) are no less 
fiduciaries than investment advisers are, the fact 
remains that advisers are specially regulated. 


§1710(d) (Ceiling on Damages under §1609(d) or 
1610) 


Change $100,000 to $200,000 and $1,000,000 to 
$2,000,000. 


COMMENT: See the comment to §1708(c)(2), 
supra. 


§1714 (Short-Term Insider Trading) 
No change. 


COMMENT: In Comment (7) at p. 753, change 
§1413(e). In comment (11) at p. 754, change 
§1413(f)(4). These changes correct errata. 


§1722(a)-(b) (Implied Actions) 


(a) WHEN ACTIONS MAY BE IMPLIED.—A court, 
considering the nature of the conduct complained 
of, the type of relief sought, and the deterrent effect 
of recognizing a private action based on a violation of 
a provision of this Code, may recognize such an 
action even though it is not expressly created by part 
XVII, but only if (1) the action is not inconsistent with 
the conditions or restrictions in any of the actions 
expressly created, (2) the provision, rule, or order 
that is the basis of the action is designed for the 
special benefit of a class of persons to which the 
plaintiff belongs, (3) the plaintiff satisfies the court 
that under the circumstances the type of remedy 
sought is not disproportionate to the alleged 
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violation, and (4) in cases comparable to those 
dealt with in section 1702(d)(2) or 1708(c)(2) ora 
similar provision that specifies a maximum measure 
of damages, a comparable maximum is imposed. 


(b) WHEN ACTIONS MAY NOT BE IMPLIED.—A 
court may not recognize a private action based ona 
violation of (1) section 1602(a)(1), 1602(b)(1), or 
1604(c) in connection with an inducement not to 
buy or sell a security, or (2) section 2003(c)(4). 


COMMENT: (1) Section 1722(a) has been rewritten 
to deemphasize the ad hoc factors that might have 
been considered implicit in the first few lines of the 
Official Draft, and to conform more closely to the 
standards of Cort v. Ash, 422 U.S. 66 (1975). 


(2) The new §1722(b)(2), together with the changes 
in section headings, is incidental to §2003(c)(4), 
infra. 


§1722(c) (Illegal Contracts) 
Substitute: 


(c) ILLEGAL CONTRACTS:—(1) A contract that is 
made, or whose performance involves, a violation of 
this Code (or of a rule of a self-regulatory 
organization within section 1721(a)) is 
unenforceable by either party (or by a nonparty to 
the contract who acquired a right under the contract 
with knowledge of the facts by reason of which the 
making or performance violated or would violate this 
Code) unless the plaintiff satisfies the court that 
under the circumstances enforcement would 
produce a more equitable result than 
nonenforcement and would not be inconsistent with 
the purposes of this Code. 


(2) To the extent that a contract described in section 
1727(c)(1) has been performed, the court may not 
deny rescission at the instance of any party unless 
the defendant satisfies the court that under the 
circumstances the denial of rescission would 
produce a more equitable result than its grant and 


would not be inconsistent with the purposes of this . 


Code. 


(3) Section 1722(c)(1) and (2) does not apply (A) to 
the extent that the unlawful portion of the contract 
may be severed, (B) to preclude recovery against 
any person for unjust enrichment, or (C) for 
purposes of sections 504(b) and 1724(e)(2) and (3). 
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COMMENT: It has been suggested that U26(b) and 
N47(b), though verbally similar to X29(b), really 
mean (or at least should mean) that illegal contracts 
are literally “void” rather than merely (1) 
unenforceable by the guilty party (or nonparty with 
knowledge) and (2) voidable (i.e., subject to 
rescission) at the instance of the innocent party; for 
the Holding Company and Investment Company 
Acts regulate industries and not merely securities 
transactions. That is to say, the important factor 
under Parts XIV and XV should be not whether it is 
the innocent or guilty party who is suing but whether 
enforcement or nonenforcement (or rescission or 
withholding of rescission to the extent that a contract 
is executed) produces the more equitable result 
consistently with the purposes of the Code. For 
example, if a person from whom a regulated 
company had contracted to acquire assets in 
violation of §1505(a)(1)(A) were to be able as the 
“innocent” party to get damages for loss of its 
bargain, the purpose of requiring advance 
authorization would be frustrated. 


Since §1722(c)(1)-(2) speaks in terms of the more 
equitable result consistently with the purposes of the 
Code, and since the important reform of the existing 
“void” provisions like X29(b) is to soften their 
absolute quality, the Official Draft’s §1722(c) has 
been simplified by making the revised §1722(c)(1)- 
(2) Code-wide. 


A potential defendant under either §1722(c)(1) or 
(2) could, of course, bring a declaratory judgment 
action against the potential plaintiff under the usual 
rules governing such actions. Cf. the X16(b) cases 
cited in 5 Loss 3010. 


§1724(b)(1) (Causing or Assisting a Violation) 


Substitute: 


(b) CAUSING OR ASSISTING A VIOLATION.—(1) An 
agent or other person who knowingly causes or gives 
substantial assistance to conduct by another person 
(herein a “principal”) giving rise to liability under this 
Code (as defined in section 202(24) and except for 
section 1714) with knowledge that the conduct is 
unlawful or a breach of duty, or involves a fraudulent 
or manipulaive act, a misrepresentation, or 
nondisclosure of a material fact by an insider (as 
defined in section 1603(b)), is liable as a principal. A 
person may cause or give substantial assistance to 
conduct by inaction or silence when he has a duty to 
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act or speak. 


COMMENT: The second sentence has been added. 
Cf. §202(61)(B), which is a comparable provision in 
the definition of “fraudulent act.” 


§1725(b)(3)(C) (Arbitration) 
No change. 


COMMENT: This provision assumes voluntary 
bargaining between “peers,” usually institutions. 
Normally it would not apply to an agreement 
between broker-dealer and customer. 


§1725(d) (Unclean Hands and In Pari Delicto) 
Substitute: 


(d) IN PARI DELICTO.—In a private action created by 
or based on a violation of this Code (as defined in 
section 202(24)), the defense of in pari delicto is 
wana:* ***. 


COMMENT: This section has been limited to the in 
pari delicto defense on the ground that the last two 
factors listed are not adapted to the defense of 
unclean hands. In any event, there have been few 
cases under the SEC statutes involving unclean 
hands as distinct from in pari delicto. See Comment 
(4) at p. 806; Bertoglio v. Texas Int’l Co., CCH Fed. 
Sec. L. Rep. Par. 97,342 at 97,284 (D. Del. 1980), 
and cases cited, reargumentor modification denied, 
CCH Par. 97,373 (D. Del. 1980). The result is to leave 
the unclean hands defense uncodified, so that it will 
be applied as a matter of federal equity 
jurisprudence. 


§1802(j) (Commission Contracts) 


(j) COMMISSION CONTRACTS.—Notwithstanding 
any other provision of law, the Commission, to the 
extent provided in advance in approprition Acts, may 
make contracts with respect to all matters that in its 
judgment are necessary and appropriate to 
effectuate the purposes and provisions of this Code, 
including the rental of space in the District of 
Columbia or elsewhere. 


COMMENT: This new section, which the 
Commission desires, is based on 7 U.S.C. §16(b), 
which pertains to the CFTC. See also 47 U.S.C 
§154(g) (FCC). 
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§1804(a) (Rules and Orders: 
Authority) 


Commission’s 


Substitute: 


Sec. 1804. (a) COMMISSION’S AUTHORITY.—The 
Commission may adopt, condition, amend, 
suspend, and repeal rules and orders to implement 
specific provisions of this Code or for the execution 
of the functions vested in it. * * * 


COMMENT: The “execution of the functions” phrase 
has been reinserted from X23(a)(1). 


§1804(a)(6) (Rulemaking Authority re Options) 
At end of §1804(a)(4), delete: and 


At end of §1804(a)(5), change the period to a 
semicolon, and insert: and 


Insert §1804(a)(6): 


(6) may extend or adapt a provision of this Code to 
include, in addition to a security sepcifically covered 
by the provision, a put, call, or similar option or 
privilege with respect to that security or a warrant, 
right, or convertible security that relates to that 
security. 


COMMENT: This section is not intended as an 
expansion of the Commission’s rulemaking 
authority concerning options as such, as provided in 
§912, but rather is directed to situations where the 
purpose of a particular provision of the Code 
referring to “a security” or its issuer may not be fully 
accomplishable unless certain interrelationships or 
interactions between options, privileges or rights 
and their underlying securities are encompassed. It 
is not practical to deal with all such situations in the 
Code itself, not only because of their complexity and 
considerable variety but also because all 
standardized (publicly traded) options have an 
issuer (The Options Clearing Corporation) different 
from the issuer of the underlying security. Among 
other consequences, this means that, although it 
might be appropriate to extend some Code 
provisions to interrelations or interactions between 
stocks and options in either direction (stock 
to options or options to stock), others might apply in 
one direction only. For example: 


(1) Whereas §1609(c) (following in this respect 
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X9(a)(2)) deals with manipulation involving different 
classes of securities of the same issuer or affiliated 
issuers, the Special Study of Options Markets 
recognized a need for a comparable provision 
dealing with manipulations involving an option and 
its underlying security. A rule extending and 
adapting §1609(c) to this situation and expressly 
dealing with stock transactions affecting options 
prices or vice versa would be within the authority 
granted by this section. 


(2) Section 915(a)(1) makes it unlawful for a broker 
or dealer to effect a purchase or sale of a security 
without disclosing that he is a marketmaker, is 
financially interested in a current distribution, or has 
a substantial long or short position, in “the” security. 
The Commission would have the authority to adopt a 
rule whereby, if the first security referred to were an 
option, the second reference could be to its 
underlying security, or vice versa. Presumably any 
such rule would read in both directions. 


(3) On the other hand, with reference to §913(2), 
which makes it unlawful for a broker or dealer to 
effect a purchase or sale of a security unless he 
discloses any control relationship with the issuer, it 
might be appropriate to adopt a rule requiring 
disclosure of a control relationship with the issuer of 
the underlying security when there is a transaction in 
an option, but the reverse would make no sense 
because the issuer of all standardized options is The 
Options Clearing Corporation. 


§1804(b) (Rules and Orders: Standards) 
Substitute: 


(b) STANDARDS.—In exercising its authority under 
section 1804, the Commission shall determine (and 
so state) that its action is necessary or appropriate in 
the public interest or for the protection of investors 
(as well as consumers so far as part XV is concerned) 
and not inconsistent with the purposes of this Code, 
in addition to satisfying whatever other standards 
are made applicable by particular provisions. 


COMMENT: The phrase “not inconsistent with” has 
been substituted for the Official Draft’s “in 
furtherance of,” in part because the latter phrase 
does not fit an exemptive rule or order too well. 
§1804(d) (Rules and Orders: Procedure) 


Substitute: 
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(d) PROCEDURE.—(1) Except to the extent provided 
in section 903(c), rulemaking under this Code is not 
required to be determined on the record after 
opportunity for a hearing. See also sections 
805(e)(2) and 908. 


(2) Section 553 of title 5, United States Code, does 
not apply to any rule change that is designed to 
reflect the adoption of this Code and does not 
constitute a change that the Commission considers 
significant in the rules previously in effect. 


COMMENT: The new §1804(d)(2) is self- 
explanatory. Without it the effective date of the Code 
(§2010(a)) might have to be substantially extended. 


§1805(g) (Accountants for Registrants Generally) 


No change. 


COMMENT: See the comment to this section at pp. 
845-46. The withholding of authority “to prescribe 
the qualifications of directors” carries no implication 
either way with respect to such matters as the 
Commission’s authority, apart from this section, to 
require audit committees of “independent” 
directors in appropriate circumstances, as stated in 
the comment, or to take similar director-oriented 
action in the corporate governance area. 


§1806(d)(3) (Public Investigations and Publicity) 
Substitute: 


(3) If the Commission considers it practicable to do 
sO, a person who is or will be the subject of adverse 
publicity as a result of a public investigation under 
section 1806(d)(1) or the publication of a report of 
an investigation under section 1806(d)(2) shall be 
given, as the case may be, (A) a reasonable 
opportunity to state his position on the record in 
the public investigation, or (B) advance notice of the 
publication of the report together with a reasonable 
opportunity to prepare a response in advance of the 
publication. 


COMMENT: The purpose of this change is to make 
clear, as was always intended (see Comment (4) to 
§1806(d) at p. 852), that §1806(d)(3)(B) 
contemplates only a public response to the 
equivalent of today’s X21(a) reports, not a private 
“Wells-type” submission. 


§1806(f) (Subpoena Enforcement) 
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Substitute: 


(f) ENFORCEMENT.—In case of contumacy or 
refusal to obey, the Commission may bring an action 
to enforce compliance with section 1806(c) or (e). 
The court may grant appropriate relief in aid of the 
investigation or proceeding, including orders that 
require the defendant to appear before the 
Commission or its designated member or officer, 
produce records and file a statement if so ordered, 
and give testimony with respect to the matter under 
investigation or in question. Failure to obey an order 
of the court may be punished by the court as a 
contempt. See also section 1821(d). 


COMMENT: The “appropriate relief” language in the 
second sentence has been added in the interest of 
flexibility. 


§1806(g)(5) (Copies of Records) 
Substitute: 


(5) A person designated in section 1805(c)(1) shall 
furnish to the Commission whatever copies of its 
records, and within whatever reasonable time, the 
Commission designates by rule or order, without 
regard to whether copies are required to be made or 
kept under that section. 


COMMENT: (1) The “undue effort, expense, or 
delay” limitation appears today only in N31(b), notin 
X17(a)(1) or SIP11(c)(1). By the same token, only 
N31(b) refers to “extracts.” Section 1806(g)(5) has 
been conformed in both respects to X17(a)(1). 


(2) The addition of the “without regard” clause 
reflects the 1975 Senate report’s description of 
X17(b) although that interpretation is not clear today 
from the face of the statute. S. Rep. No. 94-75, 94th 
Cong., lst Sess. (1975) 120. 


§1808(c) (Compliance Orders) 
Substitute: 


(c) COMPLIANCE ORDERS.—If the Commission 
finds (1) that an issuer is in violation of section 
402(a), part VI, or section 1805(b), or (2) that a filing 
by an issuer (or material incorporated therein by 
reference) contains a misrepresentation, or omits a 
required fact or document, the Commission, by 
order, may require the issuer to file within a specified 
time whatever is necessary. 
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COMMENT: (1) This section has been extended from 
§602 to all of Part VI as well as §1805(b), the latter 
provision reflecting X15(c)(4). These orders, of 
course, are not selfenforcing. And it is understood 
that potential injunctive defendants under the proxy 
rules, for example, would prefer the extra flexibility 
of a Commission compliance order in negotiating 
settlements. 


(2) In addition, the materiality requirement has 
been deleted from §1808(c)(2). As distinct from 
§1604(a)(2), which makes it “unlawful” to omit only 
a material fact that is required §1808(c) should 
enable the Commission to obtain al// required facts. 


§1808(d)(1) (Stop Orders) 
Substitute: 


(d) STOP ORDERS AGAINST OFFERING AND 
DISTRIBUTION STATEMENTS.—(1) If the 
Commission finds that an offering statement or 
distribution statement (or material incorporated 
therein by reference), as of the date specified in 
section 509, contains a misrepresentation, or omits a 
required fact or document, the Commission may 
issue a stop order suspending the effectiveness of 
the offering or distribution statement. 


COMMENT: See Comment (2) to §1808(c), supra. 


§1809(a) and (d)(1) (Administrative Proceedings: 
Securities Professionals) 


Substitute: 


(a) SANCTIONS.—If the Commission makes any of 
the findings specified in section 1809(b)(1) to (5) 
inclusive with respect to a person that is, was at the 
time of any conduct alleged under section 
1809(b)(4) or (5), or is seeking to become, (1) 
registered under part Vil, or (2) an associate of any 
such person, * * *. 
* * O% 

(d) ASSOCIATES.—(1) If the subject of one of the 
findings specified in section 1809(b) is, was, or is 
seeking to become an associate within section 
1809(a), the Commission’s order may be directed 
either— 


(A) to that person; or 


(b) to the person whois, was, or is seeking to become 
registered, 
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except that, if the person described in section 
1809(d)(1)(A) is an associate whose functions are 
solely clerical, ministerial, or in areas not subject to 
regulation under this Code, he Is the only person to 
whom the Commission’s order may be directed. 


COMMENT: (1) §1809(a): The insertion of the 
numbers is designed to clarify what was intended: 
that “an associate of any such person” is the object 
of “with respect to” but of “is, was * * *, or is seeking 
to become.” 


(2) §1809(d)(1): The new language at the beginning 
of §1809(d) is likewise designed only to clarify what 
was intended to be the meaning of “him” in §1809 
(a). That is to say, §1809 contemplates derivative 
liability of a respondeat superior type, as is the case 
today with respect to X15(b)(4) and R203(e) but not 
X15B(c)(2). Sections 1809(b)(5) and 1809(c)(2), 
with respect to failure to supervise, simply afford an 
additional basis for proceeding against the principal 
directly; they in no sense derogate from the 
principal’s derivative liability. 


§1809(b)(1) and (4) (Administrative Proceedings: 
Securities Professionals: Grounds for Sanctions) 


Substitute: 


(b) GROUNDS FOR SANCTIONS.—The Commission 
may take the action described in section 1809(a) 
with respect to a person within that section if it finds 
that he— 


(1) without reasonable justification or excuse (A) 
made a misrepresentation in an application for 
registration or in a proceeding with respect to 
registration under part VII, or (B) omitted (or failed to 
incorporate by reference) a document or material 
fact required in such an application; 


(2) was convicted of a crime involving a security or 
any aspect of the securities business or reflecting on 
his qualifications to act in any of the capacities 
specified in section 1809(a); 


(3) is personally named in a preliminary or final 
judgment or decree of a court of competent 
jurisdiction enjoining him from acting as a broker, 
dealer, municipal broker, municipal dealer, 
underwriter, or investment adviser, or as an 
associate of an investment company, bank, or 
insurance company, or from engaging in or 
continuing any conduct or practice in connection 
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with any such activity or in connection with the 
purchase or sale of a security; 


(4)(A) without reasonable justification or excuse 
violated any provision of this Code, (B) is unable to 
comply with any provision of this Code, or (C) acted 
as in section 1821(b) or (c); or 


(5) failed reasonably to supervise, with a view to 
preventing violations of this Code, a person who was 
subject to his supervision. 


COMMENT: (1) The new phrase, ‘without 
reasonable justification or excuse,” has been 
substituted for scienter in the misrepresentation- 
type conduct specified in §1809(b)(1)(A) and 
(4)(A). Since scienter has been eliminated also with 
respect to misrepresentation-type offenses in the 
criminal section in favor of a single “intentionally or 
recklessly” standard (compare TD3, §1517(a), with 
the Official Draft, §1821(a)(1)-(3)), the result is 
uniformly to abandon the scienter test outside of 
Part XVII (Civil Liability). 


(2) Once the staff shows a misstatement or other 
violation, the burden of going forward with evidence 
of reasonable justification or excuse shifts to the 
respondent, although the staff retains the burden of 
persuasion on that issue as an incident of its 
ultimate burden of proof. 


§1817(b)(2)(A)-(C) (“On the Record” Proceedings) 


Combine (A)-(C) into the following (A), and reletter 
(D)-(G) as (B)-(E): 


(A) is entered under section 1506(a) or (b), 1808(b) 
to (e) inclusive, 1808(g), 1808(i), 1809(a), 1810, 
1811(a), 1812, or 1815(a); 


COMMENT: This change is in the interest of 
specificity, and is consistent with the trend toward 
flexibility in administrative procedure generally. 


§1817(b)(3) (Adjudicatory Proceeding) 
No change. 


COMMENT: 5 U.S.C. §551(5) defines “rule making” 
as “agency process for formulating, amending, or 
repealing a rule,” and 5 U.S.C. §551(4) defines 
“rule” to include “an agency statement of general or 
particular applicability and future effect***” 
(emphasis supplied). Therefore, “particularized” 
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rulemaking would not be an “adjudicatory 
proceeding” for purposes of §1817. Moreover, 
“particularized” rulemaking would be “rulemaking” 
within §1804(d), which provides that “no 
rulemaking under this Code is required to be 
determined on the record after opportunity for a 
hearing.” But there have been few if any instances of 
such rulemaking in the SEC’s history, and neither 
§1817 nor §1804(d) would prevent the Commission 
from affording more procedure than is required. 


§1817(d)(2)(B) (Procedure Prescribed by 
Commission) 


Substitute: 


(B) limit a hearing to written submissions or oral 
argument or both, with or without affidavits, (i) ina 
proceeding not within section 1817(b)(2), or (ili) 
when there is no genuine issue as to a materal fact; 


COMMENT: The new Clause (i) affords the added 
flexibility of this section to proceedings not “on the 
record.” And “material” in Clause (ii) is used with the 
summary judgment flavor of F. R. Civ. P. 56. 


§1818(a)(6) (Judicial Review: Orders) 
Substitute: 
(6) If— 


(A) any party applies to the court for leave to adduce 
additional evidence and shows to the satisfaction of 
the court that the additional evidence is material and 
that there was reasonable ground for failure to 
adduce it before the Commission; or 


(B) the court determines that a hearing (when none 
was held) or an additional hearing is required by law 
or is desirable to resolve a genuine issue with respect 
to a material fact or for any other reason, 


the court may remand the case to the Commission 
for further proceedings, in whatever manner and on 
whatever conditions the court considers proper. The 
Commission shall file in the court a supplemental 
record containing any new evidence, any further or 
modified findings, and any new order or other 
evidence of its action. 


COMMENT: The alternative in certain cases of the 
court’s conducting additional proceedings itself, 
etc., has been deleted. 
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§1819(a)(2) (Injunctions) 
Substitute: 
(2) On a showing— 


(A) that the defendant is engaged or about to engage 
in acts or practices constituting a violation specified 
in section 1819(a)(1); 


(B) that the defendant has engaged in such acts or 
practices; or 


(C) that the defendant is not in compliance as 
specified in section 1819(a)(1), 


the court shall grant appropriate relief in the form of 
temporary or permanent restraining orders and 
injunctions and orders enforcing compliance, 
except that it may not grant permanent relief under 
section 1819(a)(2)(B) without a showing of a 
reasonable likelihood of future violation. 


COMMENT: The “reasonable likelihood” language— 
which reflects the case law but not the source 
provisions—is not necessary when the Commission 


shows that the defendant is actually engaged or 
about to engage ina violation or is notin compliance. 


The requirement of a showing of reasonable 
likelihood of recurrence when an injunctive action is 
based on a past violation is in accord with the current 
case law. But that showing need not be based on 
direct evidence of imminent recurrence. Many 
different factors can suggest the required likelihood. 
See, e.g., SEC v. Manor Nursing Centers, Inc., 458 F. 
2d 1082 (2d Cir. 1972); SEC v. Management 
Dynamics, Inc., 515 F.2d 801 (2d Cir. 1975); SEC v. 
Koracorp Industries, Inc., 575 F. 2d 692, 698 (9th 
Cir. 1978). With respect to aiders and abettors, see 
Comment (3)(b) (2d paragraph) to §1724(a) at pp. 
792-93. 


(2) The “except” clause has been limited to 
permanent relief (final injunctions) in order not to 
affect the present standards with respect to 
temporary restraining orders or preliminary 
injunctions. This is not to say that the “reasonable 
likelihood” factor is irrelevant with respect to 
temporary relief. It is simply not a sine qua non. The 
courts will continue, unaffected by the Code, to 
consider the usual factors associated with 
temporary relief in SEC actions, with the “reasonable 


likelinood” factor playing whatever role it has played 
traditionally. 
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(3) Jurisdiction for an action brought by the 
Commission is conferred by §1819(a)(1). Nothing in 
§1819(a)(2) (including the “reasonable likelihood” 
language) is meant to establish a jurisdictional 
prerequisite to bringing such an action. 


§1819(a)(3) (Injunctions) 
Delete. 


COMMENT: See the comment to §202(61)(C), 
supra. 


§1819(f) (Injunctions: Investment Companies: 
Breach of Fiduciary Duty) 


For the 2d sentence, substitute: 


On a showing 


(1) that the defendant is engaged or about to engage 
in such a breach; or 


(2) that the defendant has engaged in sucha breach 
within the past five years, 


the court shall grant appropriate injunctive relief, 
including a temporary or permanent injunction 
against the defendant’s acting in any or all of the 
specified capacities, excpet that it may not grant 
permanent relief under section 1819(f)(2) without a 
showing of a reasonable likelihood of future breach. 


COMMENT: This section has been conformed to 
§1819(a)(2), supra. 


§1819(/) (Ancillary Relief) 
Substitute: 


(1) ANCILLARY RELIEF.—(1) Ina civil action created 
by or based ona violation of this Code, whether or not 
brought by the Commission and whether or not the 
court grants the principal relief requested, the court 
has the authority of a court of equity to grant 
appropriate ancillary or other relief, including an 
injunction, an accounting, a receivership of the 
defendant or the defendant’s assets, disgorgement 
of profits, restitution, and limitation of the 
defendant's activities. In exercising its discretion 
whether to order disgorgement of profits or 
restitution, the court shall consider (among other 
relevant factors) whether an injunction could have 
been granted in the absence of section 


Volume 20, No. 19, September 30, 1980 


202(61)(C)(ii). 


(2) Section 1819(/) applies for purposes of sectior 
1711 together with the sections specified in sectior 
1711(a), except as provided in section 1723(a)(2) 


(3) The court may not order a receivership of a bank 
or insurance company or of its assets without 
providing notice and an opportunity to be heard to 
the particular bank regulator or State insurance 
agency or official with jurisdiction to regulate 
insurance companies, as the case may be. 


COMMENT: (1) §1819(/)(1): The “limitation” clause 
at the end of the first sentence has been added. And 
the reference to the principal relief reflects the case 
law. SEC v. Commonwealth Chemical Securities, 
Inc., 574 F. 2d 90, 103, n. 13 (2d Cir. 1978); cf. 
United States v. Moore, 340 U.S. 616 (1951) 
(Housing and Rent Act of 1947); and, under the 
antitrust laws, cf. cases cited in 6 Loss 3972, n. 476. 
This is not to say, of course, that the plaintiff has any 
more right to ancillary relief when an injunction is 
denied than when it is granted. Even apart from the 
limitation in the second sentence, which is 
§1819(a)(3)(C) in the Official Draft (see the 
comment to §202(61)(C), supra), §1819(/) is simply 
a grant of authority to exercise the chancellor's 
discretion. 


(2) §1819(/)(3): (a) This will give the court an 
opportunity to weigh any counterconsiderations to a 
receivership motion from the point of view of bank or 
insurance company regulation. 


(b) As “bank regulator” is defined in §202(12), no 
notice will be required with respect the very small 
number of state banks that are neither member 
banks nor insured by the FDIC. 


§1809(0) (Service of Subpoenas in Judicial Actions 
by SEC) 


Insert: 


(0) SERVICE OF SUBPOENAS.—A_ subpoena 
requiring the attendance of a witness at a hearing or 
trial in an action brought by the Commission under 
section 1819 may be served in, and the production 
of papers may be required from, any place within or 
without the United States, but only with the prior 
permission of the court for cause shown when the 
person to whom the subpoena is directed lives 
outside the district and more than one hundred 
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miles from the court. 


COMMENT: This is new. F. R. Civ. P. 45(e)(1) 
authorizes service “at any***place” when a statute 
of the United States so provides. And the 
Commission has had the benefit of worldwide 
service of investigative subpoenas. See §1806(e). 
This section is modeled on 15 U.S.C. §23, with 
respect to antitrust actions. 


§1820 (Pleading Fraudulent Acts and Misrepre- 
sentations) 


Substitute: 


Sec. 1820. In administrative proceedings brought by 
the Commission and all civil actions under this Code, 
the circumstances alleged to constitute a fraudulent 
act or a misrenresentation shall be stated as in the 
district courts of the United States. 


COMMENT: The insertion of “brought by the 
Commission” is designed to make it clear that the 
section does not apply to proceedings brought by a 
self-regulatory organization. 


§1903(c) (Antitrust Laws) 


Remove the brackets from the Official Draft. 
Comment (1) at pp. 956-57 concludes with the 
statement that, with both the Commission and the 
investment company industry favoring the section, 
perhaps principle should here yield to practicality. 


§1903(e) (Administrative Procedure) 


Change section 1818 to sections 1804(d)(2), 
1817(b)(3), and 1818. 


COMMENT: (1) There was no §1804(d)(2) in the 
Official Draft. 


(2) The addition of §1817(b)(3) corrects an 
inadvertence in the Official Draft. See the comment 
to §1903(e) at p. 959. By the same token, Comment 
(1) to §1817 at p. 892, when it says that “All of §1817 
is meant to be consistent with 5 U.S.C. §§551-59,” 
should have referred to “All of §1817 apart from the 
‘except’ clause in §1817(b)(3).” 


§1904(k) (Relation to State Law: Cross-References) 


Substitute: 
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(k) CROSS-REFERENCE:—(1) For other provisions 
with a peremptive effect, see sections 917(a), 
1202(c)(4), 1203(i)(6), 1206(d)(6), 1305(c), 
1308(b)(4), 1313(b), 1410(h)(4), 1724(e)(2)(A)(ii) 
and (e)(3)(A), 1805(i), 1806(j)(3), 1819(j)(7), 1906, 
and 2007. 


COMMENT: The reference to §§1308(b)(4) and 
1410(h)(4) reflects those added provisions, supra. 


(2) For other provisions that expressly preserve State 
law, see sections 202(179)(C), 805(c)(3), 1009(c), 
1306(a)(1)(A) to (C) inclusive, 1308(b)(2), 1423(g), 
1722(e), and 1822(a)(2). 


COMMENT: The reference to §805(c)(3) reflects the 
revision of that section, supra. 


§1905(a)(1)(D)(i) (Extraterritoriality) 
Change substantial to significant. 


COMMENT: The word “significant,” which is favored 
in the Restatement (Second) of Conflict of Laws by 
way of describing a particular relationship, 
expresses the contemplated qualitative approach 
better than “substantial.” 


§1905(a)(2) (Extraterritorial Application) 


Substitute: 


(2) Within the limits of international law, part XVI 
applies with respect to an act specified in section 
1905(a)(1)(A) that is initiated within the United 
States although it occurs outside the United States. 


COMMENT: The deleted reference to Part XVII might 
have created a negative implication with respect to 
Part XVII, and was inconsistent with Code style. See 
Comments on Style, para (3), at p. lix. 


§2003(c)(4) (Signatures: Directors’ 


Duty to 
Investigate When Signing Annual Report) 


Insert: 


(4) It is unlawful for a director to sign an annual 
report pursuant to section 602(a)(1) unless he has 
made a reasonable investigation of its contents. 
Section 1704(g) applies for purposes of determining 
the standard of reasonableness. 


COMMENT: (1) This is part of the solution of the 
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problem of fixing liability for the “10-K” as between 
§§1704 and 1705. See Comment (1) to §1705, 
supra. Directors will not have to sign unless required 
by rule under §2003(c)(1). But it is assumed that 
there will be such a rule. And the purpose of 
§2003(c)(4) is to impose a sense of responsibility on 
directors who sign without subjecting them to 
§1704-type liability. Indeed, there will be no civil 
liability for violation of §2003(c)(4)—neither 
express, since the Code nowhere provides for such 
liability, nor implied, since §1722(b), supra, 
specifically forecloses it. Moreover, §1705(f), supra, 
specifically provides that a violation of §2003(c)(4) 
does not of itself preclude a successful defense of 
lack of scienter so as to create liability under 
§1705(f) (and hence, indirectly, for violation of 
§2003(c)(4)). Thus the only sanctions will be 
injunction at the instance of the Commission and (in 
extreme cases) criminal prosecution. 


(2) In order to avoid the problem of obtaining 
signatures (or powers of attorney) from directors 
scattered throughout the country, the Commission's 
rules could require every director, when elected, to 
give the secretary (or some other official) of the 
registrant a general power of attorney with respect to 
all filings that are required to be signed pursuant to 
§2003(c)(1). 


§2004(a) (Public Availability of 
Records) 


Information: 


At end, before the period, insert: 


except that for purposes of section 552 of title 5, 
United States Code, “records” does not include any 
material that the Commission receives in an 
investigation under section 1806(a) or (b), whether 
provided pursuant to compulsory process under this 
Code or voluntarily in lieu of any such process 


COMMENT: The Freedom of Information Act, 5 
U.S.C. §552(b)(7), exempts investigatory records 
only under six specified circumstances. This change 
is modeled on §14(f) of the Federal Trade 
Commission Act, 15 U.S.C. §14(f), as amended by 
the Federal Trade Commission Improvements Act of 
1980. 


§2006(c)(1) (Causing or Assisting a Violation) 
Substitute: 


(c) CAUSING OR ASSISTING A VIOLATION.—(1) A 
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person who Causes or gives substantial assistance to 


conduct that is unlawful under this Code is subject 
to— 


(A) section 1819(a); 


(B) section 1809(b)(1), 1809(b)(4)(A) or (B), 
1810(c), 1811(a), or 1812 if he is a person within any 
of those sections and he acts without reasonable 
justification or excuse; or 


(C) section 1809(b)(4)(C) if he is such a person and 
the conduct is within section 1821(b) or (c). 


COMMENT: The substitution of the (B) here for the 
Official Draft’s (B) and (D) is incidental to the 
deletion of the scienter standard from §1809(a)(1) 
and (4), supra. 


§2010 (Effective Date and Saving Provisions) 


No change. 


COMMENT: At p. 1035, in 2d line from end, change 
§§2-4 to Title Il. This corrects an erratum. 


APPENDIX B 
Harvard Law School 
Cambridge, Mass 02138 
September 18, 1980 


Advisers and Consultants on 
the Federal Securities Code 


Gentlemen: 

At long last | am able to give you definite word of the 
status and prospects of the Code; and | hope you will 
agree that the news was worth the wait. Copies of this 
letter are also being forwarded by Warren 
Grienenberger to the members of the ABA 
Committee. 


First: As you know, the Official Draft of the Code, with 
the Reporter’s comments, was published in late April 
in two volumes totaling (with tables) 1161 pages. 
The Official Draft is the “Proposed Official Draft” as 
approved by the Institute in May 1978 and as 
changed to reflect (1) comments received before 
and at the meeting, (2) action taken at the meeting, 
(3) adjustments required by the subsequently 
enacted Bankruptcy Reform Act, which the Reporter 
was authorized to make with the Council’s 
concurrence by the vote approving the Code, and (4) 
postmeeting changes of an editorial or technical 
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nature that the Reporter was likewise authorized to 
make by that vote. 


Some of the amendments in the last cateogry reflect 
minor changes of substance that are believed not to 
be controversial. The more significant of these 
editorial changes were cleared with the Executive 
Committee of the Council. See, e.g., §§1506(d) and 
1819(j), which rearrange and simplify all the 
reorganization provisions in the 1935 Act. And all 
changes of significance in the Proposed Official 
Draft are reflected in the books’ comments. 


Second: The Official Draft reflects also a painstaking 
review, over a period of some months, by two very 
able lawyers in the Office of House Legislative 
Counsel. (Their review accounts for some of the 
changes in numbering, particularly in Part Il.) And 
an unpublished 696-page House Committee Print of 
a bill that is identical with the version in the two 
volumes—except for the bill’s resolution of the three 
questions left open by the Institute—has been in 
existence for some time awaiting the completion of 
discussions with the Commission. 


Third: In December 1978 the Council of the 
American Bar Association’s Section of Corporate, 
Banking and Business Law—after its Committee on 
Federal Regulation of Securities had endorsed the 
Code by a postal ballot majority of more than 90 
percent—voted unanimously to recommend that the 
House of Delegates “approve the Federal Securities 
Code proposed by The American Law Institute*** 
and recommend its prompt introduction, 
consideration and enactment by the Congress.” That 
resolution was adopted by the House, again 
unanimously, on February 14, 1979. The Council, in 
approving the Code, also appropriated funds for the 
expenses of the working group referred to in the next 
paragraph; and it voted a supplemental 
appropriation, again unanimously, at the ABA 
meeting in Honolulu last month. 


Fourth: It is the Institute’s practice not to engage in 
any legislative activities. However, several members 
of the advisory group and I, making it very plain that 
we were acting in our personal capacities and 
without authority to speak for the Institute orthe ABA 
or anybody else, formed ourselves into a small 
working group dedicated to the adoption of the Code. 
This group consists of Messrs. Milton H. Cohen, 
Demmler, Harris, Henkel, Kroll, Sommer and 
Throop; and Ray Garrett played a very active role 
until just a few weeks before his death. 
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We have been in virtually continual discussions with 
various people at the Commission for the past twenty 
months or so. Beginning in December 1978, initially 
Ray Garrett and |, then various other members of the 
working group and I, met first for several days with 
the SEC’s General Counsel and others from his 
office; then separately (at the Chairman's 
suggestion) with each operating division; after that 
with the entire Commission in three open meetings; 
and finally with the Chairman and key staff people in 
a series of discussions over the past few months. A 
considerable number of the staff, we were told, have 
spent some 9000 hours reviewing the Code. And | 
should say that on a technical level their review, on 
top of the thorough review by House Legislative 
Council, has increased my confidence in the internal 
integrity of the Code. 


The staff had a great many comments—we thought 
far too many. One difficulty was that most of the staff 
people with whom we had closely worked in the 
development of the Code had left. Indeed, some 
months ago we came close to breaking off further 
discussions and seeking to have the Official Draft 
introduced in Congress with the idea that the 
subcommittees would simply ask the Commission 
for its comments. But Congressmen Eckhardt and 
Scheuer, the subcommittee chairmen who are 
expected jointly to preside over the House side’s 
hearings on the Code, advised all concerned that 
they would prefer to introduce the Official Draft as 
changed to reflect those proposals on which the 
Commission and the working group could agree, 
with a side enumeration of those Commission 
proposals that the working group considered 
unacceptable. That advice turned out to be sound; 
for in the past few months we have managed to reach 
nothing less than complete agreement between the 
Commission and the working group on an amended 
version of the Official Draft. This is not to say that 
every member of the working group is perfectly 
happy with every change. But there is a clear 
consensus that the Commission’s support in 
Congress is well worth the changes agreed on. 


Fifth: The enclosure contains all of the changes in 
the language of the Official Draft, together with 
comment explaining their purpose. On the one hand, 
the advantages of going to Congress with the 
Commission’s support are obvious. On the other 
hand, the price of such support, we have always 
recognized, would be too high if the results were 
perceived to be essentially an SEC-dictated Code 
rather than the version approved by the ALI and the 
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ABA. Accordingly, the working group sought to 
demonstrate to the people on the SEC side the logic 
and soundness of the positions contemplated by the 
Official Draft, as well as the vital necessity of 
maintaining a balance. And (to their great credit if | 
may say so) the Commission ultimately agreed with 
or came close to the group’s position on many of the 
staff's proposals. 


Sixth: The text and comments in the enclosure 
should be self-explanatory. But let me try to sum up 
their tenor in very general terms—more detailed 
explanations appear in the comments—with full 
recognition that this process inevitably involves the 
comparing not only of apples and oranges but also, 
frequently, of grapes and melons. 


Aside from 20 or so changes that are essentially 
technical (e.g., §202(7)(A)(iii) or clarifying (e.g., 
§1009(e)), or that simply conform the sections in 
question to changes in other sections (e.g., 
§202(99)(B)(ii)), there are 60-odd changes 
altogether. As | categorize these changes (see the 
chart attached to this letter), they may be broken 
down as follows: 


(1) Eleven originated outside the Commission: 


Three of these represent the Commission’s 
acquiescence in the working group’s proposed 
solution of the three points on which the Institute 
took no position. See §§302(6)(B), 1704(a) et al. and 
1903(c). These include a compromise, suggested by 
the group and accepted by the Commission, with 
respect to civil liability for the “10-K,” under which 
the burden of proof rests with the defendant but all 
he need do is negative scienter. See §1705(f). 


Two more changes in this category represent 
improvements that the comments in the book state 
the Reporter would have made if he had had the 
authority. See §512(4), which was negotiated with 
the SEC staff and representatives of block traders, 
and §906(a). 


Another represents two exclusions from the general 
exemptive authority in §303(a) that affect SIPC and 
the Municipal Board. They originated, respectively, 
with SIPC and a member of the working group. 


Section 510(a) has been rewritten to facilitate bank 
foreclosure sales. The exemption limits in §512(5) 
have been doubled to $200,000 and $100,000, in 
response tu the Commission-initiated doubling of 
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the liability limits in §§1708(c)(2) and 1710(d) to 
$200,000 and $2,000,000 by way of recognizing the 
inflation since those figures made their appearance. 
The rulemaking flexibility in §1804(a)(6) with 
respect to the confluence of options and their 
underlying securities is recognized as essential by 
both sides. The change in §1706(b) is designed to 
help certain defendants rather than plaintiffs. And 
§1819(/) has been revised to preclude receiverships 
of banks or insurance companies without notice to 
the appropriate regulators. 


(2) That leaves 55 changes, most of which very likely 
would have been incorporated in the Proposed 
Official Draft if the suggestions had been made while 
the Code was being drafted. Not a few of these are 
recognized by the working group as irnprovements 
in the Code. And a number simply restore existing 
law. See §§202(61)(A) (definition of “fraudulent 
act’), 202(80)(B)(ii) (part of the definition of 
“investment company’), 906(a) (limitation of 
trading by exchange members), 1308(b)(4) and 
1410(h)(4) (communications by bondholders and 
strict trust shareholders), 1804(a) (Commission’s 
rulemaking authority), and 1818(a)(6) (remand on 
judicial review). My own list breaks this residue down 
to 35 changes that | would consider minor (e.g., the 
insertion of the “nature and volume” phrase in 
§202(74), the definition of “institutional investor”); 
14 that | would consider a bit more substantial (e.g., 
the revision and, | think, simplification of the 
provisions on manipulation by trading and illegal 
contracts in §§1609(c) and 1722(c)); and 6 that 
might be considered relatively major. But, of course, 
drawing a line in this way, at least between the small 
and medium-sized potatoes (| am running out of 
fruits and vegetables), entails a good deal of 
subjective judgment. 


(3) The 6 relatively major changes are as follows: 


§§202(41)(B)(iv) (limited offering) and 510(d)(2) 
(contents of distribution statement as used): The 
SEC staff, while favoring some sort of dichotomy 


comparable to the Code’s line at “one-year 
registrants,” would have preferred a qualification 
test of some kind. But agreement was ultimately 
reached on retention of the “one-year registrant” 
concept in these two sections (its use in 
§§202(41)(C) and 512(3), (4), (7) and (8) was not 
seriously questioned), subject to formulas that are 
designed to reinforce the concept’s continuous 
disclosure rationale with some assurance that the 
market adequately reflects that disclosure: The 
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limited offering provision authorizes the 
Commission by rule to require delivery of the latest 
circulated annual report (and all later circulated 
reports) when the security is not traded on a 
Commission-designated exchange or included in a 
Commiission-designated service like NASDAQ; and 
in any event, because the Code contains nothing like 
S4(1), the rulemaking authority disappears with 
respect to secondary limited offerings after the 
issuer has been registered for three years. When 
there is a secondary distribution, on the other 
hand, §510(d)(2) restricts the report-delivery 
rulemaking authority along the lines of Form S-16; by 
reference to number of security holders and 
aggregate market value of outstanding securities not 
held by the issuer’s affiliates. 


§1603(a): Here—although it is worth noting that the 
Commission receded from the proposal that an 
insider's bare suggestion to buy or sell 
unaccompanied by any information should make 
the tippee an “insider” (see Comment (2) in the 
enclosure)—both sides (as explained in Comment 
(1)) yielded somewhat in order to achieve a 
compromise on the Commission’s preference for 
“material fact” over “fact of special significance.” In 
SEC injunctive and administrative actions the test 
will be materiality, as presumably it is today. But in 
private (and criminal) actions (private actions being 
the real area of the Official Draft’s concern here) the 
test will be “fact of special significance,” except that 
the burden of going forward on that issue will shift to 
the defendant once the plaintiff (or the Government) 
proves that the omitted fact was material. This 
compromise—which was not easy for the 
Commission to accept from its point of view, but 
which it did accept in the interest of reaching an 
accord—seems to the working group to retain the 
essential point of the Official Draft. 


§1702(c) of the Official Draft (which was §2007 of 
the Proposed Official Draft): This mitigation defense 
has been deleted because (1) it would concededly 
have complicated litigation under the otherwise 
strict liability approach of §1702, and (2) the Code 
reduces much of both the vagueness and the 
absolutism of the underlying substantive law. See, 
e.g., the “good faith” flexibility in §§202(41)(B)(i), 
(B)(viii) ((B)(vii) in the Official Draft) and (C)(iii), and 
514(d)(2). 


§1705: The revision of this section goes part of the 


way back to an early draft. See TD2, §1304(d), and 
Comment (2) to §1604(c) at pp. 543-44 of the 
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Proposed Official Draft. But, whereas the TD2 
provision would have made it broadly unlawful to fail 
to correct any false filing, record or publicity, §1705 
as revised is much narrower: It merely creates civil 
liability for violation of a reporting rule under 
§602(a) through failure to file (or send or publish) 
any required report that is necessary to correct the 
registration statement or a filed annual report; and 
the kind of reporting rule contemplated will be 
relatively specific rather than a mandate tocorrect in 
general terms. 


§1708(b): This has been rewritten to amend the 
measure of damages in certain cases under 
§1703(b), as explained in Comment (2) to §1708(b) 
in the enclosure, in order to provide a deterrent 
against an insider’s going into the marketplace on 
the basis of inside information that he knows is 
undisclosed. Whereas the Official Draft would 
merely create the risk of the insider’s surrendering 
his ill-got gains, §1708(b)(4) as revised authorizes 
the court in its discretion to increase the measure of 
damages by a maximum of 50 percent. 


See also the “10-K” civil liability compromise 
(§1705(f)) referred to in para (1) above. 


Seventh: The Commission has a further list of 6 
“separable issues” that would not be reflected in the 
Official Draft as introduced, but that the Commission 
would reserve the right to bring to the attention of 
Congress at any time. Some of these reflect 
questions that have come to the fore only since the 
end of the Institute’s deliberations on the Code. 
Others are thought to involve political issues that 
might impede action on the Code. 


This list is as follows: (1) whether §202(150)(B)(viii) 
(definition of “security”) should be changed to make 
it clear that futures contracts based on securities are 
not excluded from the definition; (2) the whole 
tender offer area, in which the Commission has 
recently been developing a legislative program; (3) 
whether §1804 should explicitly grant the Rule 2(e) 
type of authority; (4) whether §1805 should give the 
Commission explicit rulemaking authority with 
respect to auditing standards; (5) whether §302(a) 
should incorporate the Commission’s recent 
legislative proposal with respect to industrial 
development bonds; and (6) whether the “clear and 
convincing” rule of the Collins case should be 
reversed. 


Eighth: Perhaps as important as what the changes 
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would do is an analysis of what remains unchanged: 


(1) So far as their quantitative relevance is 
concerned, the 60-odd nontechnical changes must 
be considered in the light of a 700-page bill that 
contains (according to my count) no fewer than 
1021 sections or subsections. In other words, only 
some 6% of the subsections are significantly 
affected at all (some 5% if the non-SEC-initiated 
changes are excluded). 


(2) The basic structure of the Code remains 
unimpaired. Seven parts (IV, VI, VII, XI, XI, XV and 
XX) are not touched, and five more parts (I, VIII, X, 
XIII and XIX) are represented by only one section each 
in the enclosure. Most of the changes, as might be 
expected, occur in Parts XVI-XVIII. 


(3) On a qualitative rather than a quantitative 
analysis—and this is the most important 
consideration—the Commission has accepted the 
Code’s major reforms, for example: (a) the 
substitution of company registration and continuous 
disclosure for the traditional concentration on §5 of 
the 1933 Act; (b) the concept of the “one-year 
registrant”; (c) the Code’s treatment of secondary 
distributioins; (d) the liberalization of the whole 
1933 Act registration scheme, including the 
Commission’s acquiescence in the objective 
“limited offering” concept, the expansion of the 
“trading transaction” concept, the considerable 
expansion of S3(a)(11) into the Code’s “local 
distribution,” and the “good faith” lubricant in the 
definiton of “distribution” as well as the “local 
distribution” exemption (§514(d)(2)); (e) the 
integration of the fraud and civil liability provisions in 
Parts XVI and XVII, including the statute of 
limitations scheme; and (f) the partial preemption 
and extraterritorial schemes of §§1904-05. 


Ninth: The Commission is today issuing a release— 
to which this letter and the enclosure are attached— 
expressing its support for the Code as changed in 
accordance with the enclosure and its 
recommendation that the Code be enacted in this 


form. The letter and its enclosure will also be 
published as soon as possible as a supplement tothe 
two-volume edition of the Code. 


In order to give the members of the ABA Committee 
an opportunity to comment on the changes at its 
scheduled meeting on October 18 (to which all of 
you will be invited)—and also in view of the imminent 
recess of the Congress—consultations with the 
subcommittee chairmen in both the Senate and the 
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House have led to the conclusioin that it would be 
advisable to postpone introduction of the Code until 
the opening of the next session of the Congress in 
January. There is, however, the possibility of 
introduction and preliminary hearings in November 
if the present Congress comes back after the 
election. That decision will be made by the 
legislative leaders later. 


Tenth: Finally, | want to express the devout hope— 
particularly to the members of the ABA Committee, 
who have been so supportive in the past—that all 
concerned will remember that a Code of this size 
cannot be expected to be perfect; that, by 
hypothesis, it would not be a good or a viable Code if 
either the Commission or the Bar or anybody else 
liked everything about it; that compromise is 
inevitable, as the Committee must have realized 
when it resolved on codification in principle half a 
generation and a mountain of drafts ago; and that 
realistically the Code must be compared with the 
existing state of affairs rather than some imaginary 
ideal. 


If this peroration has not already brought tears to 
everybody's eyes, | could go on and remind the 
members of the ABA Committee that the Code is 
essentially a child of the Committee; that the project 
was undertaken with great enthusiasm on the part of 
most of the Committee’s then members; that more 
than eleven years, untold hours, about a half-million 
in cash raised by the ALI and probably several 
millions in uncompensated time have been spent by 
hundreds of persons in getting to the present point; 
that we have exceeded our most extravagant 
expectations in that we never dared hope for 
complete agreement with the SEC on terms that we 
could recommend; that a legislative project so vast is 
not apt to prosper in Congress if the volume of 
controversy becomes too great; and that, if this effort 
fails, it will be a long, long time before anybody tries 
again despite the certainty of chaos and near chaos 
as we continue to try to live with seven disjointed 
statutes in an area as complex as the world of 
securities. 


With warm regards, and my fervent thanks to all the 
recipients of this letter for many favors, 


Sincerely 
Louis Loss 


LL/js 
Enclosures 
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(1) Non-SEC changes 


§302(6)(B) 
303(a) 
510(a) 
512(4) 
512(5) 
906(a) 
1704(a) et al. 
1706(b) 
1804(a)(6) 
1819(1)(3) 
1903(c) 


(2a) Minor changes 


202(34) 
202(40) 
202(61)(A) 
202(61)(C) 
202(74) 
202(80)(B)(ii) 
202(93)(A)(iii) 
202(117)(A) 
202(131) 
202(150)(B) 
202(164)(D) 
302(9)(A)-(B) 
514(a) 
805(c)(3) 
903(e) 

904(a) 

919(a) 
1308(b)(4) 
1410(h)(4) 
1411(a) 
1418(e) 
1419(b)(2) 
1604(c) 
1704(g) 
1722(a) 
1802(j) 
1804(a) 
1804(d)(2) 
1806(f) 
1806(g)(5) 
1808(c) 
1817(d)(2)(B) 
1818(a)(6) 
1819(a)(2) and 1819(f) 
1819(/)(1)-(2) 


(2b) More substantial changes 
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101(7) 

202(110)(B) 

302(11) 

1609(c) 

1609(f) 

1708(c)(2) and 1710(d) 
1709(c) 

1710(d): see 1708(c)(2), supra 
1722(b) and 2003(c)(4) 
1722(c) 

1804(a)(6) 

1809(b)(1) and (4) 
1817(b)(2)(A)-(C) 

1819(0) 

2003(c)(4): see 1722(b), supra 
2004(a) 


(3) Relatively major changes 


202(41)(B)Civ) 
510(d)(2) 
1603(a) 
1702(c) 

1705 

1708(b) 


(4) Technical changes 


202(7)(A)(iii) 
202(41)(C)Ci)CIN) 
202(78)(B)(i) 
202(99)(B)(ii) 
202(163)(A) 
907(b) 

915(b) and 1614 
1009(c) 
1603(b)(3) 
1614: see 915(b), supra 
1702(a)(2) 
1724(b)(1) 
1725(d) 

1804(b) 
1806(d)(3) 
1808(d)(1) 
1809(a) and (d)(1) 
1819(a)(3) 

1820 

1903(e) 

1904(k) 
1905(a)(1)(D)(i) 
1905(a)(2) 
2006(c)(1) 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17143/September 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE 
INCORPORATED 


File No. SR-CBOE-80-24 


The Chicago Board Options Exchange Incorporated 
(“CBOE”) submitted on September 8, 1980, a 
proposed rule change under Rule 19b-4 to eliminate 
the requirement that members submit monthly 
reports of certain uncovered short positions, and to 
require instead that such reports be submitted only 
if requested by the CBOE. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 15, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-24. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
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Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17144/September 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE, 
INCORPORATED 


File No. SR-PSE-80-14 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on September 4, 1980, a proposed rule 
change under Rule 19b-4 to establish procedures for 
the execution of cross transactions on the options 
floor of the PSE. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 15, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-14. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Cornmission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
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Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17145/September 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-80-23 


The Chicago Board Options Exchange, Incorporated 
submitted on September 8, 1980, a proposed rule 
change under Rule 19b-4 to modify its policy relating 
to CBOE Rule 5.6 concerning the intervals at which 
options exercise prices are fixed and the 
introduction of new options series. Specifically, the 
policy, as modified, would provide that for 
underlying securities trading below $100 per share 
exercise prices generally would be fixed at 5 point 
intervals, and for securities trading above $100 per 
share exercise prices generally would be fixed at 10 
point intervals. The policy, as modified, also would 
provide that a new options series could be added 
when the market price of the underlying security 
equaled the highest or lowest existing exercise price 
in a particular options series and that new options 
series could be added on any date so long as the 
series to be added would not expire in the calendar 
month during which it was introduced. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 15, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-23. 


Copies of the submission, all subsequent 
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amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentic¢ned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17146/September 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-Phix-80-21 


The Philadelphia Stock Exchange, Inc. (‘“Phix”) 
submitted on September 2, 1980, a proposed rule 
change under Rule 19b-4 to amend Phix Rule 1001 
to increase from 1,000 to 2,000 contracts the 
aggregate position that can be maintained in put and 
call classes on the same side of the market on the 
same underlying security, and to amend Phix Rule 
1002 to increase from 1,000 to 2,000 the number of 
contracts of a given class of options that can be 
exercised within a period of five consecutive 
business days. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 15, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
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copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PhIx-80-21. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17147/September 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE INCORPO- 
RATED 


File No. SR-PSE-80-15 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on September 10, 1980, a proposed rule 
change under Rule 19b-4 to amend PSE Rule VI, Sec. 
5 to increase from 1,000 to 2,000 contracts the 
aggregate position that can be maintained in put and 
call classes on the same side of the market on the 
same underlying security, and to amend PSE Rule VI, 
Sec. 6 to increase from 1,000 to 2,000 the number of 
contracts of a given class of options that can be 
exercised within a period of five consecutive 
business days. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 15, 1980. In order to assist the 
Commission to determine whether to approve the 
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proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-15. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17148/September 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-80-22 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on September 8, 1980, a 
proposed rule change under Rule 19b-4 to amend 
CBOE Rule 4.11 to increase position limits from 
1,000 to 2,000 options contracts and to authorize 
the President of CBOE or his designee to grant 
exceptions from the Rule. CBOE also proposes to 
amend CBOE Rule 4.12 to increase from 1,000 to 
2,000 the number of contracts of a given class of 
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options that can be exercised within a period of five 
consecutive business days. In addition, CBOE 
proposes to rely on existing language in both rules to 
permit CBOE to fix higher position and exercise 
limits in certain options classes and series in order to 
conduct experiments to determine whether further 
expansion of position and exercise limits is 
advisable. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 15, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed ru!e change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-22. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17149/September 12, 1980 


SEE 


SECURITIES ACT OF 1933 
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Release No. 6241/September 12, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17150/September 12, 1980 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-80-7) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 4, 1980, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change extending from 
September 24, 1980, to December 1, 1980, the 
effective date of certain amendments to MSRB rule 
G-15 relating to customer confirmation and MSRB 
rule G-12 applicable to inter-dealer confirmations. 
The amendments to rule G-15 (File No. SR-MSRB- 
79-6) were approved by the Commission in 
Securities Exchange Act Release No. 16707 (March 
28, 1980). Amentments to rules G-12 and G-15 (File 
No. SR-MSRB-80-1) were approved by the 
Commission in Securities Exchange Act Release No. 
16844 (May 27, 1980). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 


(Securities Exchange Act Release No. 17051 
(August 6, 1980)), and by publication in the Federal 
Register (45 FR 53938 (1980)). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and were made available to the 
public at the Commission’s Public Reference Room. 


The Commission received one comment letter on 
the proposed rule change. A securities firm 
commented that the extension of the effective date 
would “not provide adequate time” to adjust data 
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processing systems to comply with the new 
requirements of MSRB rules G-15 and G-12. The 
firm had no objections to an extension of time, but 
argued that the additional time proposed would be 
insufficient for it to make the necessary 
modifications to its systems. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the MSRB, and in particular, the 
requirements of Section 15B, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Aci, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to the delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17151/September 15, 1980 


A notice has been issued giving interested persons 
until October 6, 1980 to comment on the application 
of the Philadelphia Stock Exchange, Inc. for unlisted 
trading privileges in the common stock ($.67 par 
value) of TFl COMPANIES, INC. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17152/September 17, 1980 


A notice has been issued giving interested persons 
until October 8, 1980 to comment on the application 
of PACIFIC SCIENTIFIC COMPANY to withdraw its 
common stock ($1 par value) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17153/September 18, 1980 
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SEE 


SECURITIES ACT OF 1933 
Release No. 6242/September 18, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17154/September 18, 1980 


In the Matter of Applications of the 
PACIFIC STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)B) of the Securities Exchange Act 
of 1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange: 


Data General Corporation 

Common Stock, $.01 Par Value (File No. 7-5729) 
Dorchester Gas Corporation 

Common Stock, $.10 Par Value (File No. 7-5730) 
Foster Wheeler Corporation 

Common Stock, $3.33-1/3 Par Value (File No. 

7-5731) 
Hospital Corporation of America 

Common Stock, $1 Par Value (File No. 7-5732) 
Mohawk Data Sciences Corporation 

Common Stock, $.10 Par Value (File No. 7-5733)! 


The Commission finds that approval of the PSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 





‘Notice of these applications was given by 
publication in the Federal Register. 45 FR 58457 
(September 3, 1980). The Commission has received 
no comments with respect to these applications. 
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PSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the PSE are 
executed at prices which are reasonably related to 
those occurring in other markets. 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the PSE 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the Pacific Stock 
Exchange in the above named securities are hereby 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17155/September 18, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE INCORPO- 
RATED 


File No. SR-PSE-80-16 


The Pacific Stock Exchange Incorporated submitted 
on September 15, 1980, a proposed rule change 
under Rule 19b-4 to modify its policy relating to PSE 
Rule VI, Section 4, concerning the intervals at which 
options exercise prices are fixed and the 
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Finally the - 


introduction of new options series. Specifically, the 
policy, as modified, would provide that for 
underlying securities trading below $100 per share 
exercise prices generally would be fixed at 5 point 
intervals, and for securities trading above $100 per 
share exercise prices generally would be fixed at 10 
point intervals. The policy, as modified, also would 
provide that a new options series could be added 
when the market price of the underlying security 
equaled the highest or lowest existing exercise price 
in a particular options series and that new options 
series could be added on any date so long as the 
series to be added would not expire in the calendar 
month during which it was introduced. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 22, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-16. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21712/September 12, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6241/September 12, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21713/September 15, 1980 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-6485) 
ORDER AUTHORIZING HOLDING COMPANY TO ACT 


AS SURETY ON A SUPERSEDEAS BOND OF ITS 
SUBSIDIARY 


The Southern Company (“Southern”), a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 12(b) and 12(f) of 
the Public Utility Holding Company Act of 1935 
(‘Act’) and Rule 45 promulgated thereunder 
regarding the proposed transaction. 


Southern proposes to act as one of two sureties ona 
bond of its subsidiary, Alabama Power Company 
(“Alabama”), in connection with Alabama’s appeal 
in a rate proceeding. The second surety on the bond 
will be Joseph M. Farley, who is president of 
Alabama. The Alabama Public Service Commissioin 
(“APSC’”) on July 29, 1980, entered an order granting 
a retail electric rate increase for Alabama of $30.6 
million annually based upon a test period ended 
November 30, 1979. The rates requested by 
Alabama would have increased the test period 
revenue by approximately $122.3 million annually. 
Alabama plans to file a notice of appeal to the 
Supreme Court of Alabama and plans to petition that 
court for authority to place into effect, subject to 
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refund under supersedeas bond, the portion of the 
requested increase denied by the APSC order. The 
State of Alabama statutes which permit the court to 
grant Supersedeas require, as acondition precedent 
to placing the contested rate increase in effect 
subject to refund, that a bond be furnished in double 
the estimated approximate amount by which 
revenues would be increased in six months by 
reason of the increased rates sought. Two or more 
sureties are required on tne bond. Additional bond 
on like conditions must be provided each six months 
as long as the appeal is pending and the 
supersedeas is in effect. 


Alabama estimates that the amount of the 
supersedeas bond, if the maximum requested 
supersedeas relief is granted by the court, would be 
approximately $100,000,000, which is twice the 
estimated increased revenue from the refundable 
rates for the first six months of the supersedeas 
period. Alabama has been advised that such a bond 
can be obtained from a commercial surety company 
only with difficulty and with a required premium of 
over $75,000 for the first six months’ premium. The 
premium for additional bonds for subsequent six- 
month periods may be expected to increase so as to 
reflect increased usage and added revenue 
attributable to the increased rates. In order for 
Alabama to avoid the substantial premium costs 
attendant upon use of a commercial surety, 
Southern proposes to act as surety on Alabama’s 
bond for no premium, fee or other compensation. 
Approval of this bond by the court would be 
expected. 


Southern proposes to act as surety on the 
supersedeas bond for the revenues during the initial 
period of six months from the date of delivery thereof 
and to execute as surety such further bonds or 
renewals or extensions as may be required to permit 
Alabama to keep the proposed rates in effect until 
the questions raised in the appeal have been finally 
determined, without the necessity of having to pay 
the substantial premiums required by the use of a 
commercial surety. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated at $3,200, including legal fees of $800. It 
is stated that no state or federal regulatory authority, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
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given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21682), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21714/September 15, 1980 


In the Matter of 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPP! POWER COMPANY 
Gulfport, Mississippi 


(70-5894) 


ORDER AUTHORIZING ASSOCIATE ELECTRIC 
UTILITY COMPANIES TO ALLOCATE COSTS OF 
COAL HOPPER CARS 


Gulf Power Company (“Gulf”) and Mississippi Power 
Company (‘Mississippi’), each an electric utility 
subsidiary of The Southern Company, a registered 
holding company, have filed post-effective 
amendments to an application-declaration 
previously filed with this Commission pursuant to 
Sections 9, 10 and 13(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 43, 87(a)(3), 
90 and 91 promulgated thereunder regarding the 
proposed transaction. 
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Gulf and Mississippi are parties to a letter agreement 
dated July 28, 1976 (“Letter”), relating to the Victor 
J. Daniel, Jr. Electric Generating Plant (“Plant”), 
consisting of two coal-fired units of 500,000 
kilowatts (nameplate capacity) each. The various 
transactions provided by the Letter, which will result 
in Gulf and Mississippi each owning an undivided 
50% interest in the Plant, were approved by order of 
the Commission dated September 28, 1976 (HCAR 
No. 19696). 


Mississippi and Gulf each has purchased 230 rapid 
discharge hopper cars to transport coal to the Plant. 
Mississippi's purchase of its cars in 1978 was 
approved by the Commission’s order dated May 16, 
1978 (HCAR No. 20543), and Gulf’s purchase of its 
cars in 1980 was approved by the Commission’s 
order dated February 8, 1980 (HCAR No. 21414). 
While Gulf and Mississippi desire that each own as 
tenants in common an undivided 50% interest in 
such coal cars, the Letter makes no express 
provision therefor. 


Accordingly, it is proposed that, as soon as 
practicable after the receipt of necessary regulatory 
approval (“First Settlement Date”), Mississippi and 
Gulf each will convey to the other, free and clear of all 
liens and encumbrances, other than excepted 
encumbrances as defined in the respective 
transferee’s first mortgage indenture, an undivided 
50% interest in the coal cars then owned by it. In 
addition, at such time Mississippi will make up to 
Gulf such payment as is necessary to equalize their 
respective investments, net of accumulated 
depreciation, in such cars. At July 1, 1980, such 
payment would have amounted to approximately 
$1,300,000. 


It is stated that the railroad cars are being and will be 
used to transport coal to the Plant, for which there is 
a common fuel stockpile to be jointly owned by Gulf 
and Mississippi in accordance with the Letter. It is 
further stated that, therefore, the proposed 
transaction is entirely consistent with the provisions 
of the Letter and the various transactions provided 
for therein. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated at $3,000, including legal fees of $2,500. 
It is stated that no state or federal regulatory 
authority, other than this Commission, has 
jurisdiction over the proposed transaction. 
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Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21683), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted 
and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby. is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21715/September 16, 1980 


In the Matter of 


COLONIAL GAS ENERGY SYSTEM 
Lowell, Massachusetts 


LOWELL GAS COMPANY 
Lowell, Massachusetts 


CAPE COD GAS COMPANY 
Hyannis, Massachusetts 


(70-6466) 

SUPPLEMENTAL ORDER AUTHORIZING TERMS OF 
HOLDING COMPANY COMMON STOCK TO BE 
ISSUED AND SOLD TO PUBLIC; DEFERRAL OF 


ACTION ON TERMINATION OF DIVIDEND WAIVER; 
RESERVATION OF JURISDICTION 


Colonial Gas Energy System (“Colonial”), a holding 
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company, Lowell Gas Company (“Lowell”), and Cape 
Cod Gas Company (“Cape Cod”), public utility 
subsidiaries of Colonial, have filed a declaration and 
amendments thereto pursuant to Sections 6 and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50(a)(5) promulgated thereunder 
regarding the proposed transactions. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a)(1) of the Act (File No. 
31-763). Its application for exemption is pending. 
Pursuant to a Stipulation in that proceeding dated 
January 26, 1978, entered into by Colonial and the 
Division of Corporate Regulation pending the 
development of a plan of financial simplification or 
recapitalization by Colonial appropriate to the 
requirements for exemption under Section 3(a)(1), 
Colonial has registered as a public utility holding 
company under Section 5(a) for the limited purpose 
of complying with the provisions of Sections 6, 7 and 
12(b) of the Act. 


By order in this proceeding dated August 27, 1980 
(HCAR No. 21690), Colonial was authorized to raise 
up to $8,000,000 by a negotiated offering of 
additional common stock and to invest the net 
proceeds from such common stock sale in new 
common stock of Lowell and Cape Cod. Lowell and 
Cape Cod will issue and sell to Colonial up to 450,000 
shares for a purchase price of $19 per share and up 
to 500,000 shares of common stock for a purchase 
price of $14.50 per share, respectively. An exception 
from the competitive bidding requirements of Rule 
50(b) was granted and jurisdiction was reserved 
pending completion of the record, over the terms 
and conditions of the Colonial common stock, the 
fees and expenses incurred in connection with the 
proposed transactions, and over the proposed 
exchange of the restricted shares. 


The record is now complete with respect tothe terms 
and conditions of the Colonial common stock and 
the fees and expenses incurred in connection with 
the proposed issuance and sale of the Colonial and 
subsidiary common stocks. 


The underwriters have contracted to purchase for 
public redistribution 700,000 shares of the common 
stock at an initial price of $10 per share for an 
aggregate initial offering price of $7,000,000. The 
underwriters’ spread is $.85 per share, 82% of the 
public offering price. Colonial will receive 
$6,405,000, the initial public offering price less the 
underwriters’ compensation. 
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The purpose of this offering is a step in the program 
to improve the common equity of Colonial and its 
operating subsidiaries. (HCAR Nos. 29690, 20992, 
21127, 20880, 20797 and 20826). 


lt is found that both the price to be received by 
Colonial and the underwriting compensation are 
reasonable and that all of the requirements of the 
Act and of the rules thereunder, including the 


requirements of Section 7(d), are satisfied. 


The fees and expenses to be incurred in connection 
with the sale of the common stock are estimated at 
$220,000, including legal fees of $53,000, printing 
fees of $92,000 and accounting fees of $48,000. The 
stated legal fees also include the fees and expenses 
of counsel to the Company and counsel to the two 
institutional investors in connection with the 
amendment to the Note Agreement which was 
authorized in the order of August 27, 1980 (HCAR 
No. 21690). No fees and expenses are expected to 
be incurred in connection with the sale of the 
common stock of Lowell and Cape Cod to Colonial. 


Action on the proposed exchange of restricted 
shares noticed May 23, 1980 (HCAR No. 21590) is 
deferred until further notice and completion of 
record with respect thereto. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21667), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found with respect to 
transactions as to which the record is complete that 
the applicable standards of the Act and the rules 
thereunder are satisfied and no adverse findings are 
necessary and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said declaration, as amended, in 


respect of said transactions be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, with 
respect to the transactions as to which the record 
has been completed subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
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subsidiary of Middle South Utilities, 


hereby is, reserved pending completion of the 
record over the proposed exchange of the restricted 
shares. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21716/September 12, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6242/September 12, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21717/September 18, 1980 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6381) 


NOTICE OF PROPOSAL TO INCREASE AMOUNT OF 
SHORT-TERM BORROWINGS AND TO EXTEND 
TIME PERIOD DURING WHICH SUCH 
BORROWINGS MAY BE MADE 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“AP&L’), an electric utility 
Inc., a 
registered holding company, has filed a _ post- 
effective amendment to a declaration previously 
filed with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”) 
designating Sections 6(a) and 7 of the Act and Rule 
50 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the amended declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 
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By an order dated January 2, 1980 in this matter 
(HCAR No. 21380) the Commission authorized 
AP&L to issue and sell from time to time, through 
June 30, 1981, up to $150,000,000 aggregate 
principal amount at any one time outstanding of its 
short-term notes to banks and commercial paper to 
a dealer. AP&L now proposes that the aggregate 
principal amount of all such unsecured short-term 
promissory notes to commercial banks that it is 
permitted to have outstanding at any one time be 
increased to the lesser, from time to time, of 
$165,000,000 or 10% of the aggregate of (a) the total 
principal amount of all bonds or other securities 
representing secured indebtedness issued or 
assumed by AP&L and then outstanding, and (b) the 
capital and surplus of AP&L as then stated on its 
books of account. AP&L also proposes that the time 
through which such bank notes and commercial 
paper may be issued be extended to December 31, 
1981 and that the latest maturity date thereof be 
extended to September 30, 1982. 


The proceeds of such borrowings will primarily be 
used by AP&L to finance its construction pregram 
and to discharge or refund its outstanding 
obligations incurred therefor. 


It is stated that no special or separable fees, 
commission and expenses will be incurred by AP&L 
in connection with the proposed transaction. It is 
stated that no state or federal regulatory authority, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 13, 1980, 
request in writing that a heaving be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
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as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21718/September 18, 1980 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
100 Interpace Parkway 
Parsippany, New Jersey 07054 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6311) 


NOTICE OF PROPOSED FURTHER PLEDGE OF 
COLLATERAL IN CONNECTION WITH SHORT-TERM 
NOTES TO BANKS BY SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (“GPU”), a registered holding 
company, and its electric utility subsidiaries, Jersey 
Central Power and Light Company (“JCP&L”), 
Metropolitan Edison Company (“Met-Ed”), and 
Pennsylvania Electric Company (“Penelec”), have 
filed with this Commission a further post-effective 
amendment to their application-declaration in this 
proceeding pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) 
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regarding the following proposed transaction. All 
interested persons are referred to the amended 
application-declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


By order dated June 19, 1979, (HCAR No. 21107), 
this Commission authorized GPU, JCP&L, Met-Ed, 
and Penelec to issue, sell, and renew from time to 
time through October 1, 1981, their respective 
promissory notes (the “Notes”) having a maturity of 
not more than six months from the date of issue, 
pursuant to a revolving credit agreement with a 
syndicate of commercial banks (the “loan 
agreement”). Aggregate borrowings under the loan 
agreement are limited to $500,000,000 and Met- 
Ed’s borrowings thereunder are limited to 
$125,000,000. At the date of filing, Met-Ed had 
$81,000,000 in borrowings outstanding under the 
loan agreement. The indebtedness under the loan 
agreement is secured by an_ unconditional 
guarantee given by GPU, as well as the pledge by 
GPU to the banks of the common stock of JCP&L, 
Met-Ed, Penelec, and GPU Service Corporation, and, 
in the cases of JCP&L and Met-Ed, certain other 
collateral. In addition, as authorized by the 
Commission's order dated January 28, 1980, Met-Ed 
has sold $13,000,000 of its first mortgage bonds to 
the Banks. 


By order dated May 23, 1980, the Pennsylvania 
Public Utility Commission (“PaPUC”) directed that 
Met-Ed’s capital and operating costs associated with 
its investment in Unit No. 1 of the Three Mile Island 
nuclear generating station be removed from Met- 
Ed’s base rates. By orders dated August 28, 1980, 
the PaPUC denied Met-Ed’s petition for 
extraordinary rate relief in the amount of $35 million 
and instituted proceedings with respect to a Met-Ed 
request for rate relief aggregating approximately 
$76.5 million. In light of these actions, the banks 
have advised Met-Ed that its borrowings under the 
loan agreement will not be permitted to exceed Met- 
Ed’s “liquid assets” (as defined in the letter) pledged 
to the banks plus Met-Ed’s deferred energy account 
from time to time. (Met-Ed’s deferred energy 
balance is expected to decline in the future.) The 
banks have stated, however, that they are prepared 
to permit a further increase in the amount of 
permitted borrowings by a further pledge of 
collateral. 


Consequently, Met-Ed is now requesting authority to 
grant to the banks as additional security for Met-Ed 


1526/SEC DOCKET 


borrowings under the loan agreement a first priority 
security interest in substantially all of Met-Ed’s 
accounts receivable. Met-Ed proposes to pledge to 
the banks its existing and future accounts 
receivable, together with the proceeds thereof, from 
the sale of electric energy to retail and wholesale 
customers. At July 31, 1980, Met-Ed had 
approximately $25 million of such accounts 
receivable. 


In all other respects, the transactions as heretofore 
authorized by the Commission would remain 
unchanged. 


The PaPUC has authorized Met-Ed to issue and sell 
up to $150 million aggregate principal amount of 
Notes under the loan agreement. Met-Ed will submit 
to the PaPUC the proposal! to pledge its accounts 
receivable to the banks as additional collateral 
under the loan agreement. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. The fees and expenses to be incurred in 
connection with the proposed pledge are to be filed 
by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 15, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the 
application-declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D..C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated addresses, and proof 
of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. 
At any time after said date, the application- 
declaration, as now amended or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
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thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 584/September 12, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6241/September 12, 1980 





TRUST INDENTURE ACT OF 1939 
Release No. 585/September 15, 1980 


In the Matter of: 


HUGHES TOOL COMPANY 
File No. 22-10591 


APPLICATION PURSUANT TO SECTION 310(b)(1) 
(ii) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
October 7, 1980, to request a hearing on an 
application by Hughes Tool Company pursuant to 
Section 310(b)(1)(ii) of the Trust Indenture Act of 
1939 declaring that the trusteeships of Texas 
Commerce Bank National Association (the “Bank”) 
under (1) an indenture, dated as of July 15, 1975; (2) 
an indenture, dated as of November 1, 1978; (3) an 
indenture, dated as of April 1, 1980, heretofore 
qualified under the Act, and (4) an indenture to be 
entered into between a commercial bank as trustee 
and the Walker County Industrial Development 
Corporation, under which it is desired that the Bank 
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serve as trustee, which indenture is not qualified 
under the Act, are not so likely to involve a material 
conflict of interest or for the protection of investors to 
disqualify the Bank from acting as trustee under any 
of these indentures. 





TRUST INDENTURE ACT OF 1939 
Release No. 586/September 18, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6242/September 18, 1980 





TRUST INDENTURE ACT OF 1939 
Release No. 587/September 18, 1980 


In the Matter of 


ITO-YOKADO CO., LTD. 
(Kabushiki Kaisha Ito-Yokado) 
File Nos. 2-58987, 2-61271 (22-9600) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 310(b)(1)(ii) 


The Securities and Exchange Commission has 
issued an order on an application by Ito-Yokado Co., 
Ltd. pursuant to Section 310(b)(1)(ii) of the Trust 
Indenture Act of 1939 declaring that the 
trusteeships of The Bank of Tokyo Trust Company 
under (a) three existing indentures qualified under 
the Act and (b) an indenture that is not qualified 
under the Act, are not so likely to involve a material 
conflict of interest as to make it necessary in the 
public interest or for the protection of investors to 
disqualify The Bank of Tokyo Trust Company from 
acting as trustee under the qualified indentures. 





TRUST INDENTURE ACT OF 1939 
Release No. 588/September 18, 1980 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 310(b)(1)(ii) 
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The Securities and Exchange Commission has 
issued an order on an application by Trailer Train 
Company (‘Applicant’) pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the trusteeships of Continental Illinois 
National Bank and Trust Company of Chicago 
(“Continental Bank”) under two existing indentures 
of the Applicant, one new indenture of the Applicant 
and one new indenture of Railbox Company, a 
wholly-owned subsidiary of the Applicant, are not so 
likely to involve a material conflict of interest as to 
make it necessary in the public interest or for the 
protection of investors to disqualify Continental 
Bank from acting as trustee under any of such 
indentures. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11351/September 12, 1980 


In the Matter of 


THE INDEX OPTION INCOME FUND, INC. 
612 North Michigan Avenue 
Chicago, Illinois 60611 


(811-2844) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that The Index Option 
Income Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, investment company, filed an 
application on June 19, 1980 for an order of the 
Commission pursuant to Section 8(f) of the Act 
declaring that Applicant has ceased to be an 
‘investment company. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. . 
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According to the application, Applicant was 
organized as a Maryland corporation. On June 13, 
1978 Applicant registered under the Act and filed a 
registration statement under the Securities Act of 
1933 with respect to an indefinite number of shares 
of its common stock, par value $.01. Such 
registration statement never became effective and 
Applicant never issued any shares of its common 
stock. 


Applicant states that it has no assets, that it has no 
debts or other liabilities outstanding, that it is nota 
party to any litigation or administrative proceeding 
and that it is not engaged, nor does it propose to 
engage, in any’business activities other than those 
necessary for the winding up of its affairs. In 
addition, Applicant represents that it has been 
dissolved undér the laws of the State of Maryland. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 6, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneousty with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11352/September 12, 1980 


In the Matter of 


METROPOLITAN FUND, INC. (THE) 
c/o The Plains Corporation 

7000 E. Camelback Road #33 
Scottsdale, Arizona 85251 


(811-2065) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On August 8, 1980, a notice was issued (Investment 
Company Act Release No. 11293) stating that The 
Metropolitan Fund, Inc. (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
as an open-end, diversified, management 
investment company, filed an application on June 
21, 1980, pursuant to Section 8(f) of the Act, for an 
order of the Commission declaring that the 
Applicant has ceased to be an investment company 
as that term is defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The Metropolitan Fund, Inc., 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11353/September 12, 1980 


In the Matter of 


ZENITH GROWTH FUND, INC. 
c/o Bernard W. Heinel, President 
Fund/Plan Services, Inc. 

P.O. Box 8079 

Philadelphia, Pa. 19101 


(811-2142) 


ORDER TERMINATING REGISTRATION PURSUANT 


TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On August 7, 1980, a notice was issued (Investment 
Company Act Release No. 11290) stating that the 
Commission proposed, pursuant to Section 8(f) of 
the Investment Company Act of 1940 (“Act”), to 
declare by order on its own motion that Zenith 
Growth Fund, Inc. (“Fund”), registered under the Act 
as an open-end, diversified, management 
investment company, has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has riot ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Zenith Growth Fund, Inc., 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11354/September 12, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6241/September 12, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11355/September 16, 1980 


In the Matter of 


FEDERATED TRUST FOR SHORT-TERM 
MUNICIPAL OBLIGATIONS 

421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 


(811-2975) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Federated Trust for Short-Term Municipal 
Obligations (‘‘Applicant’), a Massachusetts 
business trust registered under the Investment 
Company Act of 1940 (‘Act’) as an open-end, 
diversified, management investment company, filed 
an application on February 25, 1980, pursuant to 
Section 8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as defined by the Act. 


On August 13, 1980, a notice was issued 
(Investment Company Act Release No. 11305) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company 
as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Federated Trust 
for Short-Term Municipal Obligations shall forthwith 
cease to be in effect. 


1530/SEC DOCKET 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11356/September 16, 1980 


In the Matter of 


HUYLER’S 

c/o Barnes, Hickman, Pantzer & Boyd 
1313 Merchants Bank Building 
Indianapolis, Indiana 46204 


(811-1388) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On August 19, 1980, a notice was issued 
(Investment Company Act Release No. 11308) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
(“Act”), to declare by order on its own motion that 
Huyler’s (“Fund”), registered under the Act as a 
closed-end, non-diversified management 
investment company, has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Huyler’s under the Act shall 
forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11357/September 16, 1980 


In the Matter of 


INDUSTRIAL GROWTH FUND OF NORTH AMERICA, 
INC. 

c/o Oswald Ruggero, Esq. 

Joseph & Ruggero 

261 Broadway 

New York, New York 10007 


(811-1133) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On August 18, 1980, a notice was issued 
(Investment Company Act Release No. 11306) 
stating that the Commission proposed, pursuant to 
Section 8(f) of the Investment Company Act of 1940 
(“Act”), to declare by order on its own motion that 
Industrial Growth Fund of North America, Inc. 
(“Fund”), registered under the Act as an open-end, 
diversified, management investment company, has 
ceased to be an investment company as defined in 
the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Industrial Growth Fund of 
North America, Inc., under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11358/September 16, 1980 


In the Matter of 


TRINWALL CASH RESERVE, INC. 
61 Broadway 
New York, New York 10006 


(811-2595) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Trinwall Cash Reserve, Inc. (“Applicant”), an open- 
end, diversified, investment company registered 
under the Investment Company Act of 1940 (“Act”), 
filed an application on June 17, 1980, pursuant to 
Section 8(f) of the Act, and Rule 8f-1 thereunder, for 
an order of the Commission declaring that Applicant 
has ceased to be an investment company. 


On August 7, 1980 a notice was issued (Investment 
Company Act Release No. 11291) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Trinwall Cash Reserve, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11359/September 17, 1980 


In the Matter of 
BANKERS LIFE COMPANY 
AND 


BANKERS LIFE COMPANY SEPARATE 
ACCOUNT B 

711 High Street 

Des Moines, IA 50307 


(812-4701) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
FOR AN ORDER OF EXEMPTION FROM THE 
PROVISIONS OF SECTIONS 22(e), 27(c)(1) AND 
27(d) OF THE ACT 


Bankers Life Company (“Bankers Life”), a stock life 
insurance company organized under the laws of the 
State of lowa, and Bankers Life Company Separate 
Account B (the “Variable Account’), a separate 
account of Bankers Life registered under the 
investment Company Act of 1940 (the “Act”) as a 
unit investment trust (collectively “Applicants”) filed 
an application on July 10, 1980 pursuant to Section 
6(c) of the Act for an order exempting Applicants 
from the provisions of Sections 22(e), 27(c)(1) and 
27(d) of the Act to the extent necessary to permit 
compliance by Applicants with certain provisions of 
the Education Code of the State of Texas. 


On August 19, 1980, a notice was issued 
(Investment Company Act Release No. 11310) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act 
that the exemptions from Sections 22(e), 27(c)(1), 
and 27(d) of the Act be, and hereby are, granted, 
effective forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11360/September 18, 1980 


In the Matter of 


TRUST FOR LIQUID ASSETS 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4712) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Trust For Liquid 
Assets (‘‘Applicant’), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company, filed an application on August 13, 1980, 
requesting an order pursuant to Section 6(c) of the 
Act exempting Applicant from the provisionsof 
Section 2(a)(41) of the Act, and Rules 2a-4 and 22c- 
1 thereunder, to the extent necessary to permit 
Applicant’s portfolio assets to be valued at amortized 
cost. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it is organized as a 
Massachusetts business trust and that Liquid Assets 
Research Corp., a wholly-owned subsidiary of 
Federated Investors, Inc., acts as its investment 
adviser. Applicant further states that it is designed 
as an investment vehicle for investors with 
temporary cash balances or cash reserves seeking 
Stability of principal and current income consistent 
with stability of principal. Applicant invests in a 
variety of money market instruments, including 
United States Government obligations, instruments 
of banks and savings and loan associations which 
are members of FDIC or FSLIC, and other money 
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market instruments maturing in one year or less. 
According to the application, it will limit its 
investments in commercial paper to those 
instruments rated A-1 by Standard & Poor's 
Corporation, Prime 1 by Moody’s Investors Service or 
F-1 by Fitch Investors Service. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provisions 
of Rule 2a-4 for a “money market” fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Release No. 9786, May 
31, 1977). 


Applicant states that its experience indicates that 
two features are necessary in a “money market” 
fund: (1) certainty of stability of principal and (2) 
steady flow of predictable and competitive 
investment income. Applicant asserts that by 
maintaining a portfolio of high quality, short-term 
money market instruments valued at amortized cost 
it can provide these features. Applicant represents 
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that its trustees have properly determined in good 
faith under the provisions of the Act to value the 
portfolio of Applicant by use of the amortized cost 
method and that this method is inthe best interest of 
the shareholders of Applicant. Applicant further 
represents that: (1) its trustees have determined in 
good faith, in light of the characteristics of Applicant, 
that the amortized cost method of valuation of 
portfolio instruments is appropriate and preferable 
to the use of a market based valuation method, and 
(2) its trustees have further determined to 
continuously monitor valuations -indicated by 
methods other than amortized cost so that any 
necessary changes in the valuation method may be 
made to assure that the valuation method being 
used is a fair approximation of fair value in view of all 
pertinent factors. Accordingly, Applicant requests 
exemptions from Section 2(a)(41) of the Act, and 
Rules 2a-4 and 22c-1 thereunder, to the extent 
necessary to permit its assets to be valued as set 
forth in the application, and as described above, 
whether or not market quotations are available. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant submits that the exemptions it 
requests satisfy these standards in view of its 
management policies and the conditions hereinafter 
set forth. 


Applicant consents to the imposition of the following 
conditions in an order granting the relief it requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, the trustees undertake—as a particular 
responsibility within the overall duty of care owed to 
shareholders—to establish procedures reasonably 
designed, taking into account current market 
conditions and Applicant’s investment objectives, to 
stabilize Applicant’s net asset value per share, as 
computed for the purpose of distribution, 
redemption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
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the trustees shall be the following: 


(a) Review by the trustees, as they deem appropriate 
and at such intervals as are reasonable in light of 
current market conditions, to determine the extent 
of deviation, if any, of the net asset value per share as 
determined by using available market quotations 
from Applicant’s $1.00 amortized cost price per 
share, and the maintenance of records of such 
review.! 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 1/2 of 
1 percent, a requirement that the trustees will 
promptly consider what action, if any, should be 
initiated by the trustees. 


(c) Where the trustees believe the extent of any 
deviation from Applicant’s $1.00 amortized cost 
price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, they shall take such action as they 
deem appropriate to eliminate or to reduce to the 
extent reasonably practicable such dilution or unfair 
results, which may include: redemption of shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten the 
average maturity of portfolio instruments of 
Applicant; withholding dividends; or utilizing a net 
asset value per share as determined by using 
available market quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by the 
trustees in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
trustees’ considerations and actions taken in 
connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the trustees’ meeting. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 


pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
trustees determine present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the trustees. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 14, 1980, at5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
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such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 


of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11361/September 18, 1980 


In the Matter of 

LEASCO CORPORATION 
919 Third Avenue 

New York, New York 10022 


(812-4595) 


ORDER PURSUANT TO SECTIONS 6(c) AND 6(e) OF 
THE ACT EXEMPTING APPLICANT, WITH CERTAIN 
EXCEPTIONS, FROM ALL PROVISIONS OF THE ACT 


Leasco Corporation (“Applicant”), a Delaware 
corporation, filed an application on January 21, 
1980, and amendments thereto on February 29, 
1980, April 15, 1980, and August 1, 1980, pursuant 
to Sections 6(c) and 6(e) of the Investment Company 
Act of 1940 (“Act”), for an order exempting it from all 
provisions of the Act and its rules, other than: (1) 
Sections 9, 17(a)-(e), 31, 36(a) and 37 of the Act and 
the rules thereunder; (2) all sections of the Act and 
the rules thereunder necessary to implement the 
above sections of the Act; and (3) all administrative, 
procedural and jurisdictional sections of the Act, 
subject to certain conditions and exceptions. 


On August 21, 1980, a notice was issued 


(Investment Company Act Release No. 11313) ofthe 
filing of the application. The notice gave interested 
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persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. It is further found to be necessary and 
appropriate in the public interest and for the 
protection of investors that certain provisions of the 
Act apply to Applicant and to other persons in their 
dealings with Applicant. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 6(e) 
of the Act, that the requested exemption from all 
provisions of the Act be, and hereby is, granted, 
etfective forthwith, subject to the conditions ana 
exceptions to which Applicant has agreed and which 
are set forth below. 


Applicant shall be subject to all administrative, 
procedural and jurisdictional sections of the Act. In 
addition, the following provisions of the Act and any 
rules thereunder shall be applicable with respect to 
Applicant, and to other persons in their transactions 
and relations with Applicant, as though Applicant 
were a registered investment company: (1) Section9 
of the Act; (2) Sections 17(a)-(e) of the Act to the 
extent transactions involve (a) Applicant or 
“downstream” controlled companies of Applicant 
other than Reliance Group, Incorporated 
(“Reliance”) (to the extent that Reliance may be 
controlled by Applicant), on the one hand, and (b) 
Reliance, Saul P. Steinberg (“Mr. Steinberg”), 
members of Mr. Steinberg’s family and certain 
estates and trusts for the benefit of his family 
(hereinafter referred to collectively as the “Steinberg 
Family”), or affiliated persons of Reliance or the 
Steinberg Family, on the other hand; (3) Sections 31, 
36(a) and 37 of the Act and the rules thereunder; 
and (4) all sections of the Act and of the rules 
thereunder necessary to implement and to enforce 
the sections of the Act enumerated above. 


The following exceptions shall apply: 
(1) Mr. Steinberg, his agents, servants, employees 
and attorneys shall not be prohibited by Section 9 of 


the Act from serving in the capacity of employee, 
officer, director, or member of an advisory board of 
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Applicant by reason of any order, judgment or 
decree issued prior to the issuance of this order, 
including a final judgment of permanent injunction 
entered on August 29, 1978, pursuant to an 
agreement of settlement and consent. 


(2) Sections 17(a)-(e) of the Act shall not apply to 
prohibit: 


(a) Applicant and Reliance from carrying out the 
terms of a management agreement whereby 
Reliance provides certain services to Applicant; 


(b) the sale by Applicant of any part of its holdings of 
Reliance stock to Reliance for fair market value at 
the time of sale; 


(c) the leasing of computers to Reliance or any 
affiliate thereof at fair market value; 


(d) the redemption by Applicant of its outstanding 
Series A preferred stock held by Reliance or the 
exchange by Applicant of other property for such 
preferred stock; 


(e) the purchase by Applicant of real estate services 
for fair market value from a wholly owned Reliance 
subsidiary; 


(f) the purchase by Reliance from Applicant of 
computer services for fair market value; 


(g) the subleasing of office space in the United 
Kingdom by Leasco Europa, Ltd., a subsidiary of 
Applicant, from a subsidiary of Reliance at fair 
market value; 


(h) the joint coverage of Applicant and Reliance 
under various insurance policies; 


(i) the purchase by Applicant from Reliance or its 
subsidiaries of insurance policies whereunder 
Applicant is the named insured or the beneficiary; 


(j) the joint participation by Applicant and Reliance 
in the administration of each company’s pension 
and profit sharing plans; 


(k) the receipt by directors and officers of Applicant 
and Reliance of directors’ fees, salaries, bonuses 
and benefits pursuant to employee benefit plans, 
including stock option plans, from Applicant and 
Reliance, respectively; provided, however, that any 
stock option plan of Applicant be approved by a vote 
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of a majority of Applicant's shareholders, and further 
provided that all stock options so granted (i) will no’ 
exceed 10 percent of Applicant’s outstanding 
shares, (ii) will not be exercisable for at least one 
year from the date of grant, and (iii) will have an 
exercise price of at least 100 percent of the market 
price of Applicant's common stock on the date of 
grant; 


(1) the purchase of Reliance common stock in the 
open market and any public tender or exchange 
offer for such Reliance stock by Applicant to all 
Reliance shareholders, including Mr. Steinberg; 


(m) the granting to Applicant by Mr. Steinberg of any 
option to purchase Reliance stock owned by Mr. 
Steinberg, such option to include the right of 
Applicant to vote the stock during the option period, 
provided that Applicant pays no more than a 
nominal fee in exchange for the option; 


(n) the purchase by Applicant of consulting services 
from Reliance or its subsidiaries for fair market 
value; 


(o) the continuance of the debtor-creditor 
relationship presently existing between Reliance 
and Michael F. Morrell (“Morrell”), Director and 


Executive Vice President of Applicant, with respect 
to $138,125 loaned to Morrell by Reliance which 
bears interest at eight percent per year and is due in 
April 1981; 


(p) the subleasing of office space in the United 
States by Applicant from Reliance at Reliance’s cost; 


(q) the leasing of fleet cars by Applicant and 
Reliance for their respective use under the same 
leasing agreement; and 


(r) the joint entering by Applicant and Reliance intoa 
national buying program for the purchase of office 
equipment and supplies, and other material. 


(3) For purposes of the recordkeeping provisions of 
Section 31 of the Act and the rules thereunder, 
Applicant shall be required to maintain records in 
accordance with such provisions only to the extent to 
which transactions in which it engages are of the 
type described in such section and rules (such 
records shall be subject at anytime and from time to 
time to such reasonable periodic, special and other 
examinations by the Commission, or any member or 
representative thereof, as the Commission may 
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prescribe). 
As further conditions to the requested order: 


(1) Applicant shall not acquire investment securities 
other than the common stock of Reliance if to 
acquire such investment securities would cause 
Applicant to hold more than five percent of its total 
consolidated net assets in investment securities, 
except that the acquisition and continued holding 
securities issued by North American Broadcasting, 
Inc., and Securilease, Inc., in connection with 
certain transactions described in the application, 
shall be permissible, as shall be the purchase of 
money market instruments, and shares of money 
market funds, acquired and held by Applicant as a 
cash management tool. 


(2) Applicant shall liquidate, within three months 
from the date of this order, its holdings of the 
common stock of two publicly held corporations and 
a $30,000 Port of New York Authority Bond, as 
described in the application. 


(3) Applicant shall not take any corporate action, 
such as repurchasing its outstanding shares, or 
entering into a reorganization, which would serve to 
reduce its net assets and cause its holdings of 
investment securities (other than the common stock 
of Reliance) to be more than five percent of its total 
consolidated net assets without first obtaining an 
order of the Commission modifying this order. 


Compliance with the above three conditions shall 
not require Applicant to sell investment securities if 
by reason of an increase in the market value of such 
securities, or a decline in the fair market value of 
other assets of Applicant, such investment 
securities have a value exceeding five percent of 
Applicant's total consolidated net assets. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11363/September 18, 1980 


In the Matter of 


MIDWEST INCOME INVESTMENT COMPANY 
508 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(812-4705) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Midwest Income 
Investment Company (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
aS an open-end, non-diversified, management 
investment company, filed an application on July 25, 
1980 requesting an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder, to the 
extent necessary to permit Applicant’s assets to be 
valued at amortized cost. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a ‘““money market fund” 
offering its shares to individuals, corporations, 
fiduciaries and institutions as a means of investing 
in a_professionally-managed portfolio with the 
objective of obtaining high current income to the 
extent available on debt and money market 
instruments, and to the extent consistent with 
protection of capital. It is further stated that 
Applicant’s shares are sold without a sales charge. 
Applicant states that the. minimum initial 
investment in its shares is $500, with additional 
investments accepted in amounts of $50 or more. At 
the close of business on June 30, 1980, Applicant 
represents that its aggregate net assets amounted to 
approximately $120,179,000. Applicant further 
represents that it invests in debt instruments which 
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include securities issued by the United States 
Government or its agencies or instrumentalities, 
instruments of banks and savings and loan 
companies, repurchase agreements and 
commercial paper. 


At present, Applicant states, all of its net income is 
declared and paid daily as a dividend. “Net income” 
for this purpose consists of (1) all interest income 
and discount earned (including original issue and 
market discount), (2) plus or minus all realized short 
term capital gains or losses and unrealized gains or 
losses on portfolio securities, and (3) minus all 
Applicant’s expenses. It is stated that because the 
daily dividend is paid inthe form of additional shares 
of Applicant and includes both realized and 
unrealized gains and losses on portfolio securities, 
Applicant’s per-share net asset value remains 
constant at $1,000. Applicant states that, on the 
other hand, the dividend as a percentage of net asset 
value can fluctuate significantly in comparison with 
other investment vehicles designed for the 
investment of excess cash balances. 


Applicant proposes to value its portfolio securities by 
means of the amortized cost method of valuation, 
subject to the conditions enumerated below. 
Applicant asserts that sophisticated professional 
and institutional investors own shares representing 
a large portion of Applicant’s total assets, and that 
these shareholders and others like them represent 
an increasingly important source of potential 
investment in Applicant. Applicant represents that it 
has been its management's experience that in order 
to continue to attract such investors and retainthem 
as shareholders, Applicant must maintain a stable 
net asset value, preferably at $1,000 per share, 
together with a constant and steady flow of 
investment income. It is asserted that Applicant’s 
present practice of including in dividends realized 
and unrealized gains and losses on portfolio 
securities results in payments which are not 
reflective of Applicant’s earned net income and in 
recordkeeping inconvenience for investors who 
desire segregation of principal and interest in these 
payments. Thus, Applicant contends, valuation of its 
portfolio securities on the basis of amortized cost 
would benefit its shareholders by enabling Applicant 
to maintain a constant $1,000 per share purchase 
and redemption price, while at the same time 
providing shareholders with a steady flow of 
investment income through daily dividends which 
reflect Applicant’s net income as earned. 
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Applicant represents that it has never owned 
portfolio securities having maturities exceeding 
thirty (30) months, and that its dollar-weighted 
average portfolio maturity has been less than 120 
days since November 10, 1979. Furthermore, it is 
stated that it has been Applicant’s experience that 
with respect to securities maturing in one year or 
less, there is normally a negligible difference 
between market value and the amortized cost value 
of such securities. Applicant believes that the 
valuation of its portfolio securities on the basis of 
amortized cost will enable it to maintain more 
effectively its price per share at $1,000 while 
providing shareholders the opportunity to receive a 
flow of investment income less subject to fluctuation 
than under its present procedures. 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company issuing any 
redeemable security, nor principal underwriter 
therefor, shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security. Rule 2a-4 adopted 
under the Act provides, in pertinent part, that the 
“current net asset value” of a redeemable security 
issued by a registered investment company used in 
computing its price for the purposes of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of the rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further provides that portfolio securities 
for which market quotations are readily available 
shall be valued at current market value, and other 
securities shall be valued at fair value as determined 
in good faith by the board of directors. Section 
2(a)(41) defines, in pertinent part, the term “value” 
in a similar manner. 


In Investment Company Act Release No. 9786, 
dated May 31, 1977, the Commission expressed its 
view that, among other things, (1) Rule 2a-4 under 
the Act requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent with the 
provisions of Rule 2a-4 for a “money market” fund to 
value its portfolio instruments (except those having 
maturities of 60 days or less) on an amortized cost 
basis. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction or any class or 
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classes of persons, securities or transactions from 
any provisions of the Act or of any rule or regulation 
under the Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant states that its board of directors has 
determined in good faith that in light of Applicant's 
characteristics, and absent unusual or extraorindary 
circumstances, the amortized cost method of 
valuing portfolio securities is appropriate and 
preferable for Applicant and reflects the fair value of 
such securities. Applicant has agreed that the 
following conditions may be imposed in any order of 
the Commission granting the exemptive relief 
requested: 


(1) In supervising Applicant's operations and 
delegating special responsibilities involving its 
portfolio management to Applicant’s investment 
adviser, Applicant’s board of directors undertakes— 
as a particular responsibility within the overall duty 
of care owed to its shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize its net asset value 
per share, as computed for the purpose of 
distribution, redemption, and repurchase, at $1,000 
per share. 


(2) Included within the procedures to be adopted by 
Applicant’s board of directors shall be the following: 


(a) Review by the Applicant's board of directors, as it 
deems appropriate and at such intervals as are 
reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of 
Applicant’s net asset value per share as determined 
by using available market quotations from the 
$1,000 amortized cost price per share, and the 
maintenance of records of such review. ! 


(b) In the event such deviation from the $1,000 
amortized cost price per share of Applicant exceeds 
1/2 of 1%, a requirement that Applicant’s board of 
directors will prompily consider what action, if any, 
should be initiated. 


(c) Where Applicant's board of directors believes the 
extent of any deviation from the $1,000 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
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shareholders of Applicant, it shall take such action 
as it deems appropriate to eliminate or to reduce to 
the extent reasonably practicable such dilution or 
unfair results, which may include: redemption of 
shares in kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses, or to 
shorten Applicant’s average portfolio maturity; 
withholding dividends; utilizing a net asset value per 
share as determined by using available market 
quotations; or a revaluation of all or an appropriate 


portion of the portfolio based on current market 
factors. 


(3) Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days.’ 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 


period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 





‘Applicant states that to fulfill this condition it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by Applicant’s board of directors in the 
exercise of its discretion to be appropriate indicators 
of value. In addition, Applicant states that the 
quotations or estimates utilized may include, inter 
alia, (1) quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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the minutes of its board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by its board of 
directors. 


(6) Applicant will include in each quarterly report, as 


whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 13, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11364/September 18, 1980 


In the Matter of 


KEMPER INVESTORS LIFE INSURANCE COMPANY 

KEMPER INVESTORS LIFE INSURANCE COMPANY 
VARIABLE ANNUITY ACCOUNT C 

KEMPER INCOME AND CAPITAL PRESERVATION 
FUND, INC. 

KEMPER FUND FOR GOVERNMENT GUARANTEED 
SECURITIES, INC. 

KEMPER HIGH YIELD FUND, INC. 

KEMPER GROWTH FUND, INC. 

KEMPER OPTION INCOME FUND, INC. 

KEMPER MONEY MARKET FUND, INC. 

KEMPER TOTAL RETURN FUND, INC. 


AND 


KEMPER FINANCIAL SERVICES, INC. 
120 South LaSalle Street 
Chicago, IL 60603 


(812-4632) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 11 OF THE INVESTMENT 
COMPANY ACT OF 1940 APPROVING CERTAIN 
OFFERS OF EXCHANGE AND PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMP- 
TIONS FROM SECTIONS 2(a)(32), 2(a)(35), 22(c), 
26(a), 26(a)(2)(C), 27(a)(3), 27(c)(1), 27(c)(2) AND 
27(d) OF THE ACT, AND RULE 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Kemper Investors 
Life Insurance Company (“KILICO”), Kemper 
Investors Life Insurance Company Variable Account 
C (“Account”), a separate account of KILICO 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust, and Kemper 
Income and Capital Preservation Fund, Inc. 
(“KICPF”), Kemper High Yield Fund, Inc. (“KHYF”), 
Kemper Total Return Fund, Inc. (“KTRF”), Kemper 
Growth Fund, Inc. (“KGF”), Kemper Option Income 
Fund, Inc. (“KOIF”’), Kemper Money Market Fund, 
Inc. (““KMMF”), and Kemper Fund For Government 
Guaranteed Securities, Inc. (“KFGGS”) (collectively 
the “Funds”) each of which is registered under the 
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Act as an open-end, diversified investment 
management company, and Kemper Financial 
Services, Inc. (“KFS”), the investment manager and 
principal underwriter for the Funds, registered as an 
investment adviser under the Investment Advisers 
Act of 1940 and as a broker/dealer under the 
Securities Exchange Act of 1934 (collectively 
referred to hereinafter as “Applicants”), filed an 
application on March 10, 1980, and amendments 
thereto on June 25, 1980, July 18, 1980, September 
5, 1980 and September 8, 1980, for an order of the 
Commission pursuant to Section 11 of the Act, 
approving certain offers of exchange and pursuant 
to Section 6(c) of the Act, granting exemptions from 
Sections 2(a)(32), 2(a)(35), 22(c), 26(a), 
26(a)(2)(C), 27(a)(3), 27(c)(1), 27(c)(2) and 27(d) 
of the Act insofar as such exemptions are necessary 
to permit the transactions described below. All 
interested persons are referred to the Application on 
file with the Commission for a statement of the 
representations made therein, which are 
summarized below. 


KILICO is a stock life insurance company organized 
under laws of the State of Illinois. The Account is a 
separate account of KILICO. The Account was 
established by KILICO for the purpose of funding 
variable annuity contracts issued by KILICO. The 
Account shall consist of seven (7) divisions, each 
one of which is invested solely in shares of one of the 
following funds: KICPF, KFGGS, KHYF, KGF, KOIF, 
KMMF and KTRF. A contract owner will be credited 
with accumulation units in the appropriate separate 
account division(s) based upon the purchase 
payment applied. 


Under the variable annuity contracts proposed by 
Applicants, the initial purchase payment for a 
contract would be in cash without application of a 
sales charge. Upon purchase of a contract, a 
contract owner would select up to three (3) divisions 
of the separate account in which the owner desires 
investment and may also allocate the purchase 
payment to KILICO’s general account. The minimum 
initial purchase payment for contracts issued other 
than pursuant to a tax qualified plan is $2,500, and 
additional purchase payments of at least $500 may 
be made under such contracts. With respect to 
contracts issued pursuant to tax qualified plans, the 
minimum purchase is $50 per payment, and the 
maximum purchase payment shall be that 
permitted under the type of qualified plan involved. 
Further, contract owners may transfer all or part of 
their interest in a separate account division to 
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another separate account division or KILICO’s 
general account or all or part of the contract owner’s 
interest in KILICO’s general account to a separate 
account division, subject to certain minimum 
transfer limitation and subject to the limitation that 
a contract owner may have an interest ina maximum 
of three (3) separate account divisions at any 
particular time. 


Further, a contract owner may withdraw up to ten 
percent (10%) of the contract value in any contract 
year without assessment of any charge. If the 
contract owner withdraws an amount in excess of ten 
percent (10%) of the contract value in any contract 
year, the amount withdrawn in excess of ten percent 
(10%) of contract value will be subject to a 
contingent deferred sales charge (“Withdrawal 
Charge’). The Withdrawal Charge starts at 6.00% in 
the first contribution year and reduces by 1.00% 
each contribution year so that there is no charge in 
the seventh and later contribution years. The 
Withdrawal Charge would also apply as a charge 
against contract value with respect to amounts 
which are annuitized and are in the first six (6) 
contribution years. However, in no event, shall the 
aggregate Withdrawal Charges assessed against a 
contract exceed nine percent (9%) of the aggregate 
purchase payments made under the contract. 


KILICO will assess the entire separate account with a 
daily charge for mortality and expense risks equal, 
on an annual basis, to 1.00% per annum. Also 
KILICO intends to assess a records maintenance 
charge of $25 per year against each contract 
participating in the separate account. 


Section 2(a)(35) 


Section 2(a)(35) defines “sales load” as the 
difference between the price of a security to the 
public and that portion of the proceeds from its sale 
which is received and invested or held for 
investment by the issuer less any portion of such 
difference deducted for trustees’ or custodians’ fees, 
insurance premiums, issue taxes or administrative 
expenses or fees which are not properly chargeable 
to sales or promotional expenses. Applicants assert 
that the proposed Withdrawal Charge is consistent 
with the intent of the definition of “sales load” 
contained in the Act. The Withdrawal Charge will be 
retained by KILICO to reimburse it solely for 
expenses related to the sale of the contracts and is 
thus within the Section 2(a)(35) definition of sales 
load but for the time of imposition of the charge. 
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However, Applicants have requested an exemption 
from the provisions of Section 2(a)(35) to the extent 
such exemption may be necessary, to implement 
the proposed pricing of their contracts. 


Section 22(c) and Rule 22c-1 


Rule 22c-1, promulgated under Section 22(c) of the 
Act, in pertinent part, prohibits a registered 
investment company issuing a redeemable security 
from selling, redeeming or repurchasing any such 
security except at a price based on the current net 
asset value of such security. When the contract 
owner withdraws all or a part of the contract value, 
the proceeds paid on such withdrawal will be based 
on the current net asset value. The Withdrawal 
Charge will be deducted at the time of withdrawal in 
arriving at the contract owner's proportionate share 
or account value. While Applicants do not believe 
that the imposition of the contingent deferred sales 
charge is violative of Section 22(c) or Rule 22c-1, 
Applicants have requested an exemption from the 
provisions of Section 22(c) and Rule 22c-1 
thereunder, to the extent necessary, to offer the 
contracts. 


Sections 26(a) and 27(c)(2) 


Section 26(a) and 27(c)(2) of the Act provide, in 
substance, that a registered unit investment trust or 
issuer of a periodic payment pian certificate and any 
depositor or underwriter for such investment 
company is prohibited from selling periodic 
payment plan certificates unless the proceeds of all 
payments, other than the sales load, are deposited 
with a qualified bank as trustee and are held under 
an indenture or agreement containing the following 
provisions: (1) that the trustee or custodian be a 
bank of a designated size; (2) that the assets be held 
in trust and only certain charges be made against 
them; (3) that the trustee or custodian may only 
resign in a specified fashion; and (4) that certain 
records be kept and. notice be given to securities 
holders in the event of substitution of the trust’s 
securities. 


Section 27(c)(2) prohibits a registered investment 
company or depositor or underwriter for such 
company from selling periodic payment plan 
certificates unless the proceeds of all payments, 
other sales loads, on such certificates are deposited 
with a trustee or custodian having the qualifications 
prescribed in Section 26(a)(1) and are held by such 
trustee or custodian under an agreement containing 
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substantially the provisions required by Sections 
26(a)(2) and 26(a)(3) of the Act. 


Applicants state that the provisions of Section 26(a) 
were designed to assure performance of contractual 
obligations under periodic payment plans, to 
minimize the opportunities for misuse of the assets 
of unit investment trusts and to prevent sponsors 
from reaping hidden profits. However because 
KILICO is subject to extensive and rigorous 
supervision and control by the California Insurance 
Department, Applicants contend that such 
supervision and control provides assurance against 
misfeasance and affords the essential protection of 
trusteeship. Further, under California law, 
Applicants state that KILICO may not abrogate its 
obligation under the contracts. 


Under the foregoing circumstances, the Applicants 
contend that the dangers against which Section 
26(a) is directed are not present. Therefore an 
exemption from Sections 26(a) and 27(c)(2) is 
requested, to the extent necessary, to allow KILICO 
to be the custodian of the assets of the Account. 


Sections 26(a)(2)(C) and 27(c)(2) 


Section 26(a)(2)(C) of the Act, as here pertinent, 
provides, in substance, that no payment to the 
depositor or principal underwriter of a_ unit 
investment trust shall be allowed the custodian bank 
as an expense, except a fee, not exceeding such 
reasonable amounts as the Commission may 
prescribe, aS compensation for performing 
bookkeeping and other administrative expenses 
normally performed by the custodian. 


An exemption is requested, to the extent necessary, 
from the requirements of Section 26(a)(2)(C) sothat 


KILICO may collect the Withdrawal Charge. 
Applicants submit that the requirements imposed 
by Section 26(a)(2)(C) were not intended to prevent 
the depositor of a unit investment trust ‘from 
imposing a sales load. They assert that the 
Withdrawal Charge to be imposed upon withdrawal 
of contract values is designed to recover costs 
related solely to sales of the Contracts. Also, 
Applicants contend that the contracts offered are 
not periodic payment contracts. However, 
Applicants have requested an exemption from the 
provisions of Section 27(c)(2), to the extent 
necessary, to offer the contracts. Applicants submit 
that the Withdrawal Charge is a sales loads to whic, 
Section 27(c)(2) applies and that the deferral of the 
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imposition of the charge until withdrawal of contract 
‘alue, an event which may never occur, should not 
se construed in any way as a violation of Section 
27(c)(2). Applicants have requested an exemption 
from the provisions of Sections 26(a)(2)(C) and 
27(c)(2), to the extent necessary, to permit the 
imposition of the Withdrawal Charge and to offer the 
contracts. 


Applicants consent to the exemptions requested 
from Sections 26(a), 26(a)(2)(C) and 27(c)(2) being 
made subject to the following conditions: (1) thatthe 
charges to variable annuity contract owners for 
administrative services shall not exceed such 
reasonable amounts as the Commission shall 
prescribe, jurisdiction being reserved for such 
purpose, and (2) that the payments of sums and 
charges out of the assets of the Account shall not be 
deemed to be exempted from regulation by the 
Commission by reason of the requested order, 
provided that the Applicants’ consent to this 
condition shall not be deemed to be a concession to 
the Commission of authority to regulate the 
payments of sums and charges out of such assets 
other than charges for administrative services; and 
Applicants reserve the right in any proceeding 
before the Commission or in any suit or action in any 
>ourt, to assert that the Commission has no authority 
to regulate the payments of such other sums or 
charges. 


Section 27(a)(3) 


Section 27(a)(3) of the Act, in pertinent part, 


prohibits any registered investment company 
issuing periodic payment plan certificates from 
selling any such certificate if the amount of sales 
load deducted from any or such first payment, or the 
amount deducted from any subsequent payment 
exceeds proportionately the amount deducted from 
any other subsequent payment. Applicants assert 
that the contracts issued are not periodic payment 
plans but nevertheless request an exemption, to the 
extent necessary, to offer the contracts. Under the 
contracts, in the event that a total withdrawal of a 
contract is requested within one calendar year of a 
partial withdrawal with respect to which ail or a 
portion of the amount withdrawn was not subject to 
the Withdrawal Charge because of the ten percent 
(10%) free withdrawal provision such amount or 
amounts previously withdrawn will be added to the 
contract value at the time total withdrawal is 
requested for the purpose of calculating the 
Nithdrawal Charge. Applicants assert that this 
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provision enables KILICO to recover a portion of the 
sales expenses relating to totally withdrawn 
contracts and not be subject to a manipulative 
partial withdrawal of the ten percent (10%) of 
contract value in order to avoid assessment of the 
charge levied upon total withdrawal. The one 
calendar year period was selected in order to provide 
a reasonable cap on the time period. Applicants 
maintain that this method permits maximization of 
the amount of free partial withdrawal to those 
contract owners who have purchased the contract 
for the long term but prevents use of the partial free 
withdrawal to avoid a charge by any party intending 
to totally withdraw contract value. Applicants assert 
further that such a schedule for imposition of the 
Withdrawal Charge does not constitute a 
disproportionate deduction of a sales expense 
because the imposition of such schedule only 
occurs in the event of total withdrawal of a contract, 
assessed against the entire contract value and in no 
event shall the aggregate Withdrawal Charge 
assessed exceed nine percent (9%) of aggregate 
purchase payments made under the contract. 
However, Applicants have requested an exemption 
from the provisions of Section 27(a)(3), to the extent 
necessary, to offer the contracts. 


Section 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, defines 
“redeemable security” as any security under the 
terms of which the holder, upon its presentation to 
the issuer, is entitled to receive approximately his 
proportionate share of the issuer’s current net assets 
or the cash equivalent thereof. Section 27(d) of the 
Act, in pertinent part, requires that the holder of a 
periodic payment plan certificate be able to 
surrender the certificate under certain 
circumstances with the recovery of certain front-end 
sales charges. Applicants assert that the contracts 
offered are not periodic payment contracts but 
request exemption from such Section 27(d), to the 
extent necessary, to offer the contracts. Applicants 
submit that the imposition of the Withdrawal Charge 
does not violate Sections 2(a)(32) and 27(d). 
Applicants assert that Sections 2(a)(32) and 27(d) 
contemplate the assessment of an initial sales load 
and that under the contracts, the net amount 
invested is the gross purchase payments. Thus, the 
owner’s proportionate share or account value would 
be the gross purchase payments, plus or minus any 
increase or decrease in value less the Withdrawal 
Charge. Applicants assert that deferring the 
imposition of the charge in no way restricts the 
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contract owner from receiving his proportionate 
share or account value on withdrawal. Applicants 
contend that the Withdrawal Charge is contingent 
upon an event which might never occur, and that the 
purchaser's initial amount invested is maximized 
thus providing a benefit to the purchaser. Applicants 
have requested an exemption from the provisions of 
Sections 2(a)(32) and 2/7(d), to the extent 
necessary, to permit the imposition of the 
Withdrawal Charge and to offer the contracts. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, 
prohibits any registered investment company 
issuing periodic payment plan certificates, or 
depositor or underwriter of such company, to sell 
any such certificates unless it is a redeemable 
security. Applicants assert that the contracts issued 
are not periodic payment plans but nevertheless 
request an exemption, to the extent necessary, to 
offer the contracts. Applicants submit that its 
Withdrawal Charge is nota restriction on redemption 
under Section 27(c)(1). Applicants assert that 
deferring the imposition of the sales charge in no 
way restricts the contract owner from receiving his 
proportionate share or current value on withdrawal 
and has the effect, through deferral of sales charge 
until contract value is withdrawn, of increasing the 
contract value available for redemption. However, 
Applicants have requested an exemption from the 
operation of the provisions of Section 27(c)(1), tothe 
extent necessary, to permit the Withdrawal Charge to 
be imposed only upon withdrawal of contract values. 


Section 11 


Section 11(a) of the Act makes it unlawful for any 


registered open-end investment company or 
principal underwriter therefor to make an offer to the 
holder of a security of such company or of any other 
open-end investment company to exchange his 
security for a security in the same or another such 
company on any basis other than the relative net 
asset values of the respective securities to be 
exchanged unless the terms of the offer have first 
been submitted to and approved by the 
Commission. Section 11(c) provides that, 
irrespective of the basis of exchange, the provisions 
of subsection (a) shall be applicable to any offer of 
exchange of any security of a registered open-end 
company for a security of a registered unit 
investment trust and any type of offer of exchange of 
the securities of registered unit investment trusts for 
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the securities of any other investment company. 


Applicants contend that a transfer privilege is 
consistent with the protection of contract owners 
and the purposes clearly intended by the policy and 
provisions of the Act. The only purpose of the 
transfer provision is to provide contract owners the 
right to invest in a separate account division holding 
the shares of a fund whose investment objective 
aligns with the contract owner’s financial needs and 
investment discretion, from time to time. This 
provides the contract owner with greater flexibility in 
balancing his particular needs for retirement 
income. 


Applicants state that the transfer privilege would 
involve an “exchange” from one division of the 
separate account to another division of the same 
separate account. Applicants contend that there 
would be no change in or exchange of the variable 
annuity contracts for which the accounts serve as 
funding vehicles. However, in the event Section 
11(a) may be considered applicable by virtue of 
Section 11(c), Applicants are seeking, to the extent 
necessary, approval of the Commission pursuant to 
Section 11 of the Act for an exemption from the 
provisions of Section 11, so that Applicants may 
offer owners of the contracts the transfer provisions 
described above, subject to the right of KILICO to 
change non-discriminatory restrictions on such 
transfers described above by reducing or increasing 
the minimum amounts transferable or the time 
period between transfers or to otherwise suspend or 
terminate the transfer privilege at any time. 


Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transactions, or any 
class or classes of persons, securities, or 
transactions from any provision of the Act or any rule 
or regulation under the Act if, and to the extent, such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 14, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his/her interest, the 
reasons for such request, and the issues, if any, of, 
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fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the 
Yommission shall order a hearing thereon. Any such 
communications should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Applicants at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by RuleO-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the Application will be issued as of 
course following October 14, 1980 unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notice 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 730/September 18, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6242/September 18, 1980 
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LITIGATION 





Litigation Release No. 9179/September 15, 1980 


UNITED STATES OF AMERICA v. GARY R. PARO, No. 
79-1450 (2d Cir.) 


George H. Lowe, United States Attorney for the 
Northern District of New York, and Stephen L. 
Hammerman, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission (“Commission”), announced that on 
August 20, 1980, the United States Court of Appeals 
for the Second Circuit affirmed the conviction of 
Gary R. Paro (“Paro”) of Syracuse, New York for mail 
fraud. Paro was convicted on October 3, 1979 bya 
federal jury on 34 counts of an indictment and 
subsequently sentenced to three years 
imprisonment. 


Paro was previously enjoined by consent from 
violating the registration and antifraud provisions of 
the federal securities laws in two related civil 
injunctive actions filed by the Commission. SEC v. 
T.A.S. Investments and Gary R. Paro, 77 Civil 275 
(N.D.N.Y.) (EP) (the “1977 injunction”) and SEC v. 
Gary R. Paro, et al., 79 Civil 70 (N.D.N.Y.) (HGM). 


On June 4, 1979, the Commission filed an Order to 
Show Cause why Gary R. Paro should not be 
punished for criminal contempt, based on alleged 
violations of the 1977 injunction. United States of 
America ex rel. Securities and Exchange 
Commission v. Gary R. Paro, 79 Misc. 237 (N.D.N.Y.) 
(HGM). 


For further information, see Litigation Release Nos. 
8744, 8780, 8833 and 8946. 





Litigation Release No. 9180/September 15, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
MORRIS A. SHENKER, ET AL. United States District 
Court for the Southern District of California, Civil 
Action No. 78-0204-N 


The Securities and Exchange Commission 
announced that on August 26, 1980 the Honorable 
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Leland C. Nielson, United States District Judge, 
signed a final judgment of permanent injunction 
against Jerome Mack, a director of Continental 
Connector Corporation. Mack consented tothe entry 
of an injunction, which enjoins him from further 
violations of Section 17(a) (antifraud) of the 
Securities Act of 1933 and Sections 10(b) 
(antifraud) and 13(a) (reporting) of the Securities 
Exchange Act of 1934 and Rules 10b-5, 12b-20, 13a- 
1 and 13a-11 thereunder, without admitting or 
denying the allegations contained in the 
Commission’s Complaint. 


The Commission’s Complaint in this action, which 
was filed on October 13, 1977, generally alleged that 
Mr. Mack and others, during the period commencing 
from in or about July 1974, participated in a 
transaction alleged to be in violation of the antifraud 
provisions of the federal securities laws by causing 
Continental Connector Corporation to enter into a 
transaction with defendant Murrieta Hot Springs, 
Inc., a land development company owned by 
defendant Morris A. Shenker, which transaction was 
designed to benefit Murrieta and Shenker to the 
detriment of Connector and its public shareholders. 
As a result of this transaction, the Complaint alleged, 
Murrieta received $5,000,000 of Connector’s 
monies. The Complaint further alleged that 
reporting provisions of the federal securities laws 
concerning this transaction. Mr. Mack was the sole 
remaining defendant in this action. All other 
defendants had previously consented to the entry of 
final judgments of permanent injunctions against 
them without admitting or denying the allegations in 
the Complaint. 


For further information see Litigation Releases Nos. 
8155, 8189, and 8732. 





Litigation Release No. 9181/September 17, 1980 


SEC v. THE INTERNATIONAL MINING EXCHANGE, 
INC., ET AL (USDC, COLO, Civil Action No. 80-1198) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that, on September 12, 
1980, a complaint was filed in the United States 
District Court for the District of Colorado seeking to 
enjoin The International Mining Exchange, Inc. 
(Mining), Trenton H. Parker & Associates, Inc., 
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Mansion Properties Corporation, Mansion Properties 
Management Corporation, and Trenton H. Parker 
(Parker), all of Denver, Colorado, from violating the 
registration and antifraud provisions of the 
Securities Act of 1933, and certain of the antifraud 
provisions of the Securities Exchange Act of 1934, 
and rules promulgated thereunder; and to enjoin 
Trenton H. Parker Associates, Inc. and Parker from 
violating certain of the filing and reporting provisions 
of the Securities Exchange Act of 1934, and rules 
promulgated thereunder. 


The Complaint alleges, in sum and substance, 
among other things, that, in connection with the offer 
and sale of Mining securities, namely investment 
contracts in the form of a “gold tax shelter 
investment program,” Mining and Parker made 
untrue statements of material fact to the effect that 
(1) investors in Mining would acquire a leasehold 
interest in mining concessions, (2) investors would 
profit from gold to be mined, and (3) investors could 
take a 500% federal income tax deduction based on 
mining developmental expenses incurred on the 
investor's behalf. The Complaint also alleges, insum 
and substance, that, among other things, Parker and 
Mining omitted to inform investors that (1) some 
purchasers of the investment contracts acquired no 
interest in any gold concession, (2) no payments 
were made on behalf of the purchasers for mining 
developmental expenses, and (3) the purchaser's 
investments were diverted by Mining and Parker to 
uses unrelated to mining developmental expenses. 


The Complaint further alleges, in sum and 
substance, among other things, that Trenton H. 
Parker & Associates, Inc., Mansion Properties 
Corporation, Mansion Properties Management 
Corporation, and Parker, in connection with the offer 
and sale of securities, namely limited partnership 
interests in limited partnerships organized by Parker 
to purchase and renovate historical mansions 
located in Denver, Colorado, made _ untrue 
statements of material fact to the effect that 
purchasers could reasonably expect a 25% to 50% 
annual cash return on their investments, could 
reasonably expect approximately 100% to 200% 
capital appreciation in six to nine months, and could 
reasonably expect to recover their investments by 
the end of the following year. In connection with such 
statements, it is alleged that these defendants 
omitted to disclose, among other things, that the 
investments involved a high degree of risk and that 
funds would be diverted to Parker’s own use and 
benefit. 
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The Complaint also alleges, in sum and substance, 
that Trenton H. Parker & Associates, Inc. and Parker 
failed to file certain required reports in violation of 
the reporting provisions of the Securities Exchange 
Act of 1934, and rules promulgated thereunder. 


Contemporaneously, the Commission filed a Motion 
for Preliminary Injunction supported by affidavits 
and other materials. A date for hearing has not yet 
been set. 





Litigation Release No. 9182/September 18, 1980 


SEC v. HOUSTON COMPLEX, INC., ET AL. (USDC, 
Nevada, C.A. No. LV-79-57-RDF) 


Leonard H. Rossen, Administrator of the Los Angeles 
Regional Office of the Securities and Exchaiige 
Commission, announced that on September 8, 
1980, The Honorable Roger E. Foley entered an 
Amended Final Judgment against Houston 
Complex, Inc., Network One, Inc.; and Grady A. 
Sanders. The Amended Final Judgment was entered 
in connection with the Commission’s Application to 
have the defendants held in civil contempt for their 
failure to comply with the court’s order of April 5, 
1979 requiring them to appoint independent audit 
committees. 


Pursuant to the Amended Final Judgment, the court 
appointed Samuel Belford of Reno, Nevada as 
Special Counsel for Houston Complex and Network 
One. Pursuant to the Amended Final Judgment, the 
Special Counsel will conduct certain inquiries and 
monitor compliance by the companies with the 
Judgment of Permanent Injunction. The defendants 
stipulated to Amendment of the Final Judgment and 
the appointment of Mr. Belford as Special Counsel. 


For further information on this action, see Litigation 
Release Nos. 8766 and 8771. 
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SEC v. CLOYCE K. BOX and OKC CORP. (N.D. 
Tex./Dallas Division) 


Michael J. Stewart, Administrator of the Fort Worth 
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Regional Office, announced that on September 15, 
1980, the Commission filed a Complaint in the 
United States District Court for the Northern District 
of Texas, Dallas Division. The Complaint seeks to 
preliminarily and permanently enjoin Cloyce K. Box 
of Dallas, Texas, from further violations of the 
antifraud provisions of the federal securities laws, 
and Box and OKC Corp., also of Dallas, from further 
violations of the periodic reporting and proxy 
provisions of the federal securities laws. 


The Complaint among other things alleges that since 
at least 1973, Box, OKC’s chief executive officer, 
pursuant to secret and undisclosed partnerships 
and business arrangements, caused OKC to 
purchase and sell substantial amounts of petroleum 
products through certain brokers who were his 
friends and business associates. At Box’s direction, 
these “friendly brokers” received preferential price, 
product delivery and credit arrangements from OKC 
and, in turn, resold these products at substantial 
riarkups. At least two of these “friendly brokers” 
then split their profits with Box. Pursuant to these 
arrangements, during the period from November 
1973 through June 1977, Box received in excess of 
$5 million. None of these favorable financial 
arrangements were disclosed by OKC in its periodic, 
annual or other reports. Box also used certain of the 
“friendly brokers” as parties in bogus purchases and 
sales of petroleum products purportedly engaged in 
by OKC. The resuit of these bogus transactions were 
that both interim and year-end financial statements 
of OKC were materially false. 


In addition to the preliminary and permanent 
injunctions, the Commission seeks an order 
requiring Box; to file an accounting for the period 
from December 1, 1973 to the present which sets 
forth all commissions, kickbacks, payments, 
property and other remuneration or favors received 
from persons other than OKC Corp., which were 
derived from profits earned on transactions 
involving purchases and sales of products produced 
by OKC Corp., and all payments and 
reimbursements from OKC Corp. received in 
connection with his legal representations; to 
disgorge to OKC Corp. all monies wrongfully received 
by him or otherwise wrongfully diverted by him for 
his benefit or the benefit of those persons with whom 
he is affiliated; and to resign as chief executive 
officer and as a director of OKC Corp. and to be 
prohibited from reassuming either position without 
further order of this Court. 


SEC DOCKET/1547 








The Commission also seeks an order directing OKC 

Corp. to pay to a conservator any funds to be paid to FREEDOM OF INFORMATION ACT 
Box from the distribution of funds derived from the 

sale and liquidation of assets of OKC Corp. 








FREEDOM OF INFORMATION ACT 
Release No. 61/September 12, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 61/September 12, 1980 
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